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No Injury to Legal Users of Water 

• Proposed transfer may not cause injury to other  
legal water users. 

• No injury rule embodied in Water Code Sections 
1702, 1707, 1727, 1736.  

• Applies to 
– holders of post-1914 appropriative water rights under 

the Water Code; and  
– pre-1914 rights under  common law  

prohibition on injury to legal users  
of water. 



Real Water Determination and No 
Injury Rule 

• As explained by Maureen Sergent, real water 
determinations by the SWP and CVP are required to protect 
other legal users, including  Project water rights from injury. 

• Project Agencies are responsible for meeting flow and 
water quality objectives in the Delta.  

• If the transfers do not involve real water, the Projects will 
be required to make storage releases to account for the 
deficits. 

• Real water determinations however, are also needed to 
satisfy the legal requirement under Section 1810(d) that a 
transfer may not cause injury to other legal users of water. 



Real Water Determination-- 

• Key component of water transfer is determination of 
quantity of water available for transfer. 

• Calculated by determining the amount of new water 
the surface water system will realize as a result of the 
actions taken by the entity proposing transfer. 

• Baseline for calculation is amount that would have 
been available downstream of the historic point of 
diversion in the absence of the transfer. 

• Volume of water available for transfer cannot exceed 
the amount of demonstrated reduction in consumptive 
use or augmentation of the streamflow by the 
transferor. 



DWR’s Role is Limited 

• DWR is not the Seller of water 
• In most cases, DWR is not the Buyer of water 
• Many transfers require the use of SWP 

facilities to get transfer water to the Buyer. 
• DWR’s role is most often limited to 

conveyance of transfer water from Buyer to 
Seller. 

• DWR’s legal nexus to Buyer & Seller is though 
conveyance contract. 



Use of SWP Facilities for Water 
Transfers 

• Section 1810 of the Water Code requires DWR to make 
excess SWP conveyance capacity available to bona fide 
transferors. 

• Section 1811  of Water Code defines “Bona fide 
transferor” as entity with contract for sale of water 
that may be conditioned upon the acquisition of 
conveyance facility capacity to convey the water that is 
the subject of the contract. 

• If bona fide transferor wants conveyance capacity and 
DWR has it , must make it available to convey transfer 
water. 



Section 1810 Determinations 

• Section 1810 of Water Code requires DWR to 
make unused conveyance capacity available for 
transfers, but ONLY if  DWR is able to determine 
that the proposed transfer: 
– Will not injure any other legal user of water. 
– Will not unreasonably affect fish, wildlife , or other 

instream beneficial uses. 
– Will not unreasonably affect the overall economy or 

environment of the source county.  
• DWR must make written findings of 1810 

determinations. 



Long term water transfers (more than 1 year) are 
subject to CEQA. Seller typically lead agency.  DWR and 
Buyers are responsible agencies. 
Short term water transfers (less than 1 year) of post-
1914 water rights are exempt from CEQA under section 
1729 of the Water Code.  
Short term transfers of pre-1914 water rights are subject 
to CEQA. Seller typically lead agency and DWR 
responsible agency. 
Typically CEQA takes the form of an initial study and 
negative declaration. 



Jurisdictional issues 

• Transfer of pre-1914 water rights are not subject 
to the jurisdiction of the State Water Resources 
Control Board or to most sections of the Water 
Code. 

• Transfer of post-1914 water rights are subject to 
SWRCB jurisdiction and the water code. 

• Both pre- and post-1914 water rights transfers 
are subject to DWR’s 1810 determinations, if the 
use of another agencies conveyance facilities is 
requires. 



 
Summary 

 
• Transfers of Post-1914 water rights reviewed  by the 

SWRCB and DWR (if SWP facilities are used) under the 
Water Code to make sure they do not injure other legal 
water users or the environment. 

• Transfers of Pre-1914 water transfers not subject to 
Water Board review but subject CEQA and common 
law. 

• Any transfer water conveyed by SWP facilities is 
predicated upon DWR being able to make requisite  
1810 findings. 

• In addition, CESA and ESA apply to the participants in 
the water transfer process.  
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