Congressional Briefing Paper - July 22, 2011

Proposed Framework for Guidance Clarifying the
U.S. Army Corps of Engineers Section 408 Review Rress
for Locally Funded and Constructed Improvements
to Federal Flood Control Projects

A. Introduction

33 U.S.C. § 408 (Section 408) provides that anppsed modification to an existing U.S. Army
Corps of Engineers (USACE) project must obtain pgsian from the Secretary of the Army by
demonstrating that such proposed alteration or aeemt use and occupation of the Federal
flood control project is “not injurious to the pitinterest and will not impair the usefulness of
such work.” USACE has historically exercised @siew of modifications under 33 C.F.R. 8§
208.10 (Section 208.10). However, since 2006 USAG&considered some modifications
directly under Section 408 and on June 18, 201Mthextor of Civil Works issued a
memorandum stating that “from this date forwarddi®n 408] will be the sole authority
utilized for approvals to modify USACE projects.”

Since first considering modifications under Secd@®8 in 2006, USACE has provided
ambiguous and occasionally contradictory guidaeganmding Section 408. In some cases, this
has caused substantial delay and increased cogisofmosed critical improvements to Federal
flood damage reduction projects necessary to reflooe risk. In response, a coalition of non-
Federal partners in California’s Central Valley wedl with USACE to establish the Section 408
Task Force. The Task Force included a dialoguetatreating a meaningful review process
under Section 408 which balanced necessary rewgaimst delay and cost. Although that
process did result in USACE developing guidandate 2008 that addressed some concerns,
other concerns were not addressed in the 2008 meedar since. USACE is now updating its
guidance for implementing Section 408, creating@@portunity for regulatory reform to address
some of these concerns.

B. Background

On October 23, 2006, the Director of Civil Worksusd a memorandum containing policy and
procedural guidance for the approval of modificasi@nd alterations to USACE projects (2006
Memorandum). The guidance provided that activitedsted to a non-Federal partner’s
“responsibilities for operating and maintaining gteuctural soundness and functionality of
projects in order to assure the project meetauttsagized purpose” were specifically considered
a part of the District Engineer’s responsibilitiesder Section 208.10. By contrast, proposed
changes that exceed the “level of ordinary DistiétM responsibilities” were subject to
approval from Division and Headquarters (HQ) urn8lection 408. As noted above, the 408
Task Force worked with USACE in 2007 to define dpglicability, scope, and requirements of
the Section 408 process. A major outcome wastieaDirector of Civil Works issued
clarification guidance on November 17, 2008 (200&ification).

Despite the 2008 Clarification’s goal of providitaglditional clarification” to supplement the
2006 Memorandum, the guidance has made reviews tnoeeconsuming and costly and created
significant uncertainty within USACE and among rfeederal partners as to what approvals and
what process is required to review and approvefederal partners’ improvements. For
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example, the St. Louis District has recently intkdato the constituent members of the
Southwestern lllinois Flood Prevention District @oil that a system-wide Section 408 approval
may be required despite the fact that the projeseiy restores the four locally maintained and
operating portions of the levee system to a 100-fw@| of protection, which is less than the
authorized 500-year level of protection. A secerdmple is that in the Fort Worth District
USACE has recently required non-Federal partnecomaplete a programmatic environmental
assessment for current and future Section 408 stguathout a legal requirement for such
review. A further example arises from a June 24,12memorandum from the Director of Civil
Works which states that “until the potential cuntivia effects of numerous levee alterations and
related actions in the [California Central Vallegpion are described in a programmatic NEPA
document, we will be hesitant to approve additiat@8 requests for alterations to Federal flood
damage reduction projects.” The uncertainty surding these and other requirements for
Section 408 approvals, the timelines associatell @avelopment of the required products, and —
in some unfortunate cases — the timeliness of USA®IEW, has significantly impacted the time
it will take for affected non-Federal partnersrgpiement their locally funded projects designed
to reduce flood risk. This delay is devastatingardy to public safety, but also to attempts to
use public works contracts to improve the economy.

USACE is currently drafting guidance entitled Apyabof Alterations to Existing U.S. Army
Corps of Engineers Public Works Projects, the Jan2@, 2011 draft of which was reviewed for
this paper (Draft Guidance). Other summary-leveppsed guidance was presented at the
recent Levee Safety Program Workshop in Denvermi@db on June 28, 2011 and this is
providing an opportunity for USACE to again engage-Federal partners in a public discussion
about the process to approve local modificatiorsederal flood damage reduction projects.
This openness is commendable and should be expamgedvide meaningful interactive
dialogue on Section 408 between USACE and all @sted non-Federal partners.

C. Discussion

There is no doubt that USACE review of non-Federatlifications to Federal flood damage
reduction projects is a legitimate and proper dgétexercise by USACE; indeed, USACE has
historically reviewed levee alterations and modifiens at the District level under Section
208.10. But this legitimate oversight must be bedl against a review process which often
operates on a case-by-case basis, which addsisagmitost and delay to projects, and which
rarely results in any substantive change to thgepto Each procedure for implementing Section
408, and each additional level of review, must atersthis delicate balancing act and the risk
that unnecessarily intensive review may actuallgygléood damage reduction projects or
discourage non-Federal partners from pursuing pugjects.

1. Decisions regarding whether a Minor or Major 408s required should
be made by the District in the earliest reasonablstages of project.

Current guidance states that a Major 408 reviewireg HQ involvement while a Minor 408 can
be approved in the District. The Draft Guidana#igates that a Minor 408 review would

typically be expected to take about 30 days, wiseadslajor 408 review would typically take 12
to 18 months. Therefore, the label of Minor 408&jor 408 is very important. The effort by a
non-Federal partner to prepare the submittal packaga Major 408 review is also significantly
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more lengthy and costly than a Minor 408 packagd, @SACE practice has required more
costly and extended review of Major 408s undemNhgonal Environmental Policy Act (NEPA).
Because USACE's technical expertise resides ibikgict, the Draft Guidance appropriately
delegates to the District Engineer the initial dean as to whether a project requires Minor or
Major 408 review. However, some Districts havecdatked that review of whether a project is a
Minor or Major 408 will only occur upon completiaf 100% project design. This requirement
subjects the proposed project to a potentiallyrestte® and expensive review process where non-
Federal partners have significant uncertainty daté in the process and minor design changes
will delay the start of USACE review.

The District Engineer should make the determinaéisho whether a Minor or Major 408 review
will be required at the earliest reasonable phat#se project. If the project’s original scope
changes, the District Engineer can revisit the iptessdetermination. As a guiding principal,
USACE HQ and Division should be involved in Sect#f)8 review and approval only where
necessary to assure consistency in applicatiorsa®dstricts and where policy decisions need to
be made. The case-by-case basis decision-makimgntly and proposed to be employed at HQ
and Division has caused unnecessary expense aaylatel created confusion as to the process
required to obtain the proper level of approval.

2. Requests for crediting should be delinked fromMajor” 408 review.

The 2008 Clarification and the Draft Guidance batbvide that only work approved as a Major
408 is creditable toward a future Federal proj&umth sets of guidance inappropriately link all
construction activities approved under a Minor 408 Section 208.10 to operations and
maintenance (“O&M”). In certain cases, this linkag appropriate as credit should not be
provided for O&M. But, for example, constructiohseepage berms might be done to address
defects in the original design and constructioa tdvee so as to restdrthe authorized level of
protection or [improve] the structural integritytbie protection system” and not as O&M. Such
work may be creditable absent the Corp’s guidandiating otherwise. As a result, the current
guidance is forcing non-Federal partners to goutinahe Major 408 approval process for work
that would otherwise be approvable as a Minor 488to preserve the potential for work-in-
kind credit. This perverse rule is an inefficialibcation of both local and Federal resources by
requiring Division and HQ review. More importantlysignificantly delays flood damage
reduction projects that would otherwise improvelmukafety and contribute to the economy.

3. USACE should adopt clearer guidance on what is ajor v. Minor
408 review.

The current guidance has created significant dautite District level as to what is a “Major”
versus “Minor” 408 project. The 2008 Clarificatiprovides the following guidance:

* Minor 408s are (i) O&M activities that were prevgtyiapproved in accordance with
Section 208.10 or (ii) restoring the authorizecelesf protection or improving the
structural integrity of the protection system tatnot change the authorized
structural geometry or hydraulic capacity that weneviously approved in
accordance with Section 208.10.
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* Major 408s are degradations, raisings, and reakgmsiand other
alteration/modifications not approvable as a Mi#08.

» Ifitis unclear if a proposed change is within thehority of the District Engineer
under Section 208.10, there must be an “engineamadysis” conducted with
consideration of the full range of loading condisao determine the impact of the
proposed change on the systems performance. dérti@eering analysis indicates
system performance is adversely impacted then Md]8rreview applies.

The confusion at the District level in applying skestandards to specific projects has
unnecessarily delayed project approvals. The @aftiance attempts to simplify the distinction
between a Major and Minor 408 as follows:

A request for alteration to a public works proj#tt consists of a significant change to
the authorized project scope, project purposeyctfonality is defined as Major 408
and shall require approval by the USAC DirectoCaofil Works. . . .

But this does not adequately indicate what spenificlifications would be considered a
“significant change to the authorized project s¢queject purpose, or functionality” and

District Engineers must continue to rely on thedeguate 2008 Clarification to determine the
scope of Section 408 review. In the absence afreteguidance, many unnecessary reviews will
be provided to Division and HQ, further delayingjpcts. Instead, USACE should clearly state
that only levee raisings, extensions, realignmearid, permanent degradations to the levee
system should be subject to the Major 408 revievegss and that all other non-Federal
partners’ projects (including proposed projectschlitriestore the authorized level of protection
without undertaking a raising, extension, realignmer permanent degradation) should be
reviewed at the District level, regardless of arstredit requests. This is consistent with the
USACE policy of requiring a higher level of revidar projects that change the hydraulic
performance of the flood protection system, as guofects may involve risk transfer.

In a related issue, the St. Louis District has matkee approach that despite significant project
reaches being reviewable as a Minor 408, a Maj8rw@uld be required for the entire levee
system in the event any project reach met theriaiter such review. If the District requires
consolidation of multiple projects under a singdeiew, critical improvements that would
otherwise be more quickly processed will be unrnesrdly delayed. Well-crafted guidance
would reduce uncertainty and only trigger a Majo8 4vhere there is a compelling public
interest for such scrutiny and additional levelsenfiew and allow more easily approvable
portions of the project to move forward quickly.

4, USACE must ensure that proposed projects meetlalecessary
USACE design standards, but must limit that requiregnent to the
limited area affected by the project.

The Draft Guidance would require that USACE stadddre met for any non-Federal partner’s
project. While this may be a reasonable requirdrfagrthe geotechnical and structural
evaluations of the proposed work, USACE may useréguirement to compel non-Federal
partners to do additional work to meet USACE statisithat are outside the scope and purpose
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of the proposed work. For example, the communpiresected by the Southwestern lllinois
Flood Protection District intend to improve thaiwée systems so that they are not below the
100-year insurance standard set by the Federaldemey Management Agency. However,
USACE has been reviewing the design and plansdardance with its ultimate goal of
rehabilitating the levee system to a 500-year le¥@rotection. This review is unnecessarily
delaying the levee improvements and might eventimlused to compel non-Federal partners
to comply with USACE plans, procedures, and patitcheat are unrelated to the priority work
being submitted for approval and which would mdierion-Federal partner’'s work
significantly more expensive.

5. USACE must adopt a fair “risk transfer” standard for 408 review
which allows public safety projects to go forward.

USACE has stated that projects that transfer sagmif risk (i.e., hydraulic impacts) to others,
typically downstream flood protection systems, wit be approved under Section 408. This is
a reasonable requirement. However, in order figrrgquirement to be applied fairly, the risk
transfer standard applicable to a non-Federal pastproposed work must be the same as that
which USACE imposes on itself in its planning prege The standard that USACE applies to its
own projects has historically considered impactgraperty values and uses. Unfortunately, in
implementing Section 408, USACE appears poiseakd hon-Federal partners to a more
rigorous standard than it applies to itself.

6. USACE policy should allow the use of NEPA Categical Exclusions;
programmatic documents should not be required excepvhere
proposed by applicants or required by law.

Non-Federal partners recognize that any proposdlifications to a Federal flood control work
must be accomplished in compliance with NEPA aimmgioapplicable Federal and state
environmental laws. The Draft Guidance recognihesand provides that “[clompliance with
NEPA and other applicable environmental laws amttlaoting of associated public/agency
review is required for all Major Section 408 degis.” USACE policy regarding NEPA
compliance, however, should also include allowimguise of Categorical Exclusions for actions
which do not individually or cumulatively have gsificant impact on the human environment
and which have been found to have no such effBiee Draft Guidance does not call for the
District to evaluate particular projects with resip® applicable Categorical Exclusions which
would save the non-Federal partner a significarguarhof time and cost in going through the
NEPA process. In particular, USACE should consitde application of the Categorical
Exclusion it previously adopted in 33 C.F.R. § 280).

USACE has recently taken the position in Califois\i@entral Valley as well as in the Dallas-
Forth Worth area that programmatic analysis amyikequired prior to approving projects
under Section 408, regardless of whether the piopam be approved as a Minor 408. Neither
the law, existing guidance, nor the Draft Guidaremiires a programmatic NEPA review.
Importantly, USACE does not perform such a reviewits own projects. While it is important
to evaluate the environmental impacts of proposedifications to Federal flood damage
reduction projects, such an evaluation should Isedan the needs of the individual project.
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7. USACE has the authority under Section 408 to appve levee raisings
and extensions.

USACE staff has stated it is considering whetheppsed projects that would go beyond the
currently authorized Federal project, such as leaeses and levee extensions, should be
approved under Section 408, or should be defea&bngress after further USACE study. This
requirement of further study and deferring the sieci to Congress would devastate local
communities that otherwise have the funds and wtidhal to improve their levees. Such a
limitation would also be inconsistent with USACHEpast practice. This is especially troubling
because several communities have been notifieditletflow frequencies have changed and
that flood protection systems will require sigrafit modifications, such as raising and
extensions, in order to be certified as meeting FEM.00-year flood insurance standard. The
Draft Guidance should clarify that projects tha aot injurious to the public interest and will
not impair the usefulness of the Federal faciliiess approvable under Section 408, including
projects that exceed the scope of the authorizddrgeproject.

D. Requested Actions

Section 408 is a legitimate exercise of USACE’sydatensure that modifications to its civil
works projects are not injurious to the public rett and will not impair the usefulness of the
Federal facilities. Given the current budgetaryiemment, it is unlikely that USACE will be
able to undertake all necessary critical improveémsystems around the country in the near
future. Therefore, non-Federal partners must ifakeon themselves to fund reconstruction and
improvements to reduce the current risk to puldfety. Section 408 must not frustrate these
efforts through layers of dilatory and inefficigetview and rather must be a process used to
ensure that the Federal flood damage reductionswoik not be adversely impacted and the
project will not injure the public.

Non-Federal partners seek to work with USACE toetigy a sensible national policy on Section
408 approvals. USACE should engage these paritmarsopen and public discussion on the
Draft Guidance and craft a principled approach Wwaximizes the number of projects
classified as Minor 408, which allows projects whineet the criteria for a Minor 408 to receive
speedy approval by the District Engineer, and wikitbamlines the review process for Major
408 projects to avoid delay to critical improvengenécessary to reduce risk to flood-prone
communities.

For more information on this issue, please contact:
- David Human, Husch Blackwell LLP, (314) 480-1718yd.human@huschblackwell.com

- Rod Mayer, CA Department of Water Resources, (8Y8)0653, rmayer@water.ca.gov
- Ric Reinhardt, MBK Engineers, (916) 456-4400, raemi@ mbkengineers.com

« Scott Shapiro, Downey Brand LLP, (916) 520-523hapsro@downeybrand.com
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