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APNs 033-220-058 and 033-220-261 - DWR Parcel No. YBSH-154 

Aroz Revocable Living Trust - FWS Easement # 436C - 70 (+-) acres 

Dear Ms. Stout: 

As provided in the October 25, 2022, Notice of the Resolution ofNecessity hearing, the U nited States 
Fish and Wildlife Service ("FWS" or "Service") submits these written comments for consideration by the 
California Water Commission ("Commission") and inclusion in the record for this proceeding concerning 
the above-referenced easement in which the United States holds an interest. 

Federal Interest in DWR Parcel No. YBSH-154 

First, the Commission must understand that the conservation easement held here is an interest in lands 
held by the United States. As such, absent a waiver of sovereign immunity, a federal interest in real 
property cannot be condemned. United States v. Navajo Nation, 556 U.S. 287, 289 (2009). ("A waiver of 
the Federal Government's sovereign immunity must be unequivocally expressed in statutory text, and will 
not be implied. Moreover, a waiver of the Government's sovereign immunity will be strictly construed, 
in terms of its scope, in favor of the sovereign."); Minnesota v. United States, 305 U.S. 382, 386-87 
(1939), superseded on other grounds by statute as stated in Morda v. Klein, 865 F.2d 782, 783 (6th Cir. 
1989); Utah Power & Light Co. v. United States, 243 U.S. 389, 405 (1917). The sole extant stahttory 
exception to this federal preemption relating to condemning real property owned by the United States is 
under the Quiet Title Act ("QTA"), 28 U.S.C. § 24l0(a), and this is a Limited waiver of sovereign 
immunity. Id. (the United States "may be made a party" in a case "to condemn ... real or personal 
property on which the United States has or claims a mortgage or other lien."); Block v. North Dakota, 461 
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U.S. 273, 286 (1983) ("Congress intended the QTA to provide the exclusive means by which adverse 
claimants could challenge the United States' title to real property."). Moreover, this waiver as related to a 
mortgage or lien is narrowly construed. See, e.g., Hussain v. Boston Old Colony Ins. Co., 311 F.3d 623, 
629 (5th Cir. 2002) (Section 2410 "was specifically passed to waive the sovereign immunity of the United 
States so that private parties could get the government into court when necessary to quiet title or resolve 
priority of liens or mortgages"); Village ofWheeling v. Fragassi, No. 09 C 3124, 2010 WL 3087462, at 
*4 (N.D. Ill. Aug. 2, 2010) (lease not a mortgage or lien under§ 2410); Ansonia Nat'! Bankv. United 
States, 147 F. Supp. 864,865 (D. Conn. 1956) (easement not a "lien" under§ 2410). 

Likewise, the doctrine of prior public use ensures that the United States' interest, absent a contrary 
statutory provision enacted by Congress, triumphs over a state or local government's effort to condemn 
federal lands or real property interests. The doctrine is designed to prevent courts from becoming 
embroiled in competing claims by governmental entities to the same property. See United States v. 
Acquisition oJ0.3114 Cuerdas ofCondemnation Land More or Less, Located on Calle, 753 F. Supp. 50, 
54 (D.P.R. 1990) ("Without the prior use doctrine, there could be a free for all ofbattling entities all 
equipped with eminent domain power, passing title back and forth."). Simply stated, even ignoring that 
the public interest of the United States may be supreme, our prior public interest reflected in the United 
States' ownership of the property suffices to block any condemnation by state or local governments. 

Procedural Background 

Our Realty Section, Refuge Staff, and the Department of Water Resources ("DWR") participated in a 
meeting concerning this Project and exchanged a few connnunications in February-April of2021. FWS 
heard nothing further until our Realty Section began receiving letters in late 2021, concerning easement 
parcels that were included in DWR's Batch A Resolution ofNecessity hearing process. In connection 
with this particular parcel, our Realty Section first received a letter dated July 14, 2022, from DWR 
Right-of-Way Agent Fahrni H. Kassis, indicating that DWR intended to acquire a flowage easement on 
this conservation easement parcel. The FWS had submitted a letter to Catherine McCalvin ofDWR dated 
July 7, 2022, setting forth the federal interest in this conservation easement. We request that this 
referenced letter and the Service's February 14, 2022, letter to Ms. McCalvin be included in the record of 
this proceeding. DWR responded to the Service's February letter on April 6, 2022. 

DWR submitted written notice of the informational hearing for this parcel on September 26, 2022, to 
which the Service submitted its notice of intent to be heard at that hearing on October 7, 2022. DWR 
noticed this matter for the Resolution ofNecessity ("RON") hearing on October 25, 2022. As required 
within 15 days of the date of the Notice ofHearing, FWS submitted its written request to be heard 
regarding this Parcel. 

Hall-Mark Services, Inc. Easement 

Enclosed herein as Exhibit A is the Easement by which Hall-Mark Services, Inc., a California 
corporation, granted to the United States by Grant of Easement a perpetual conservation easement over a 
total of approximately 68.79 acres under authority of the Migratory Bird Conservation Act of February 
18, 1929 (16 U.S.C. 715, et seq. as amended), which authorizes the Secretary of the Interior to acquire 
certain lands or interests therein for waterfowl habitat. The purpose of this easement is to maintain 
habitat for waterfowl. The United States expended seventy-five thousand and seven hundred dollats 
($75,700.00) for the easement, which is a compqpent part of the National Wildlife Refuge System and 
subject to pertinent National Wildlife Refuge system laws and regulations. The parcel is now in 
ownership to the Aroz Revocable Living Trust. 

Notably, the easement in Paragraph 6 specifically provides that the Grantor "shall not grant any additional 
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easements, rights-of-way, or other interests in the Easement Lands, other than a fee or leasehold interest, 
or grant or otherwise transfer to any other person or entity or to other lands or othe1wise abandon or 
relinquish any Easement Waters without the prior written authorization of Grantee given through the U.S. 
Fish and Wildlife Service. Such authorization will be given unless the Secretary or his designated 
representative determines that the proposed interest or transfer will interfere with the use of the Easement 
Lands as waterfowl habitat suitable for migratory birds or interfere with the availability ofEasement 
Waters for the Easement Lands." Paragraph 3 of the Easement prohibits the Grantor from altering the 
existing topography, or from otherwise altering or using or permitting the use by third parties of the 
Easement Lands for any purpose without the prior written authorization ofthe Service. Such 
authorization will only be given if the Secretary of the Interior or her designated representative 
determines that the proposed activity will not change the character of the Easement Lands or adversely 
affect the use of the Easement Lands as waterfowl habitat suitable for migratory birds. 

Similarly, 50 CFR 25.44 requires permits for use of easement areas administered by us where proposed 
activities may affect the property interest acquired by the United States. This includes instances where 
the third applicant is a governmental entity which has acquired a partial interest in the servient estate by 
subsequent condemnation. Regulations regarding rights-of-way in easement areas are found in 50 CFR 
part 29.21. 

As required by the National Wildlife Refuge System Improvement Act of 1997, before authorizing a use 
that affects our easement interest, the Service must first make a compatibility determination (16 U.S.C. 
§668dd(d)(3)(A)(i)). A compatibility determination is a written determination signed and dated by the 
Refuge Manager and Regional Chief, signifying that a proposed or existing use ofa national wildlife 
refuge is a compatible use or is not a compatible use. Compatible use means a proposed or existing 
wildlife-dependent recreational use or any other use of a national wildlife refuge that, based on sound 
professional judgment, will not materially interfere with or detract from the fulfillment of the National 
Wildlife Refuge System mission or the purpose(s) of the national wildlife refuge (50 CFR 25.12(a)). In 
making the determination, the Refuge Manager must consider not only the direct impacts of a use but also 
the indirect impacts associated with the use and the cumulative impacts of the use when conducted in 
conjunction with other existing or planned uses of the refuge, and uses of adjacent lands or waters that 
may exacerbate the effects of a refuge use (603 FW 2.11B(3)). This federal compatibility determination 
is markedly different from the representations DWR has made that operation of the proposed Project is 
compatible with the existing conservation easements. 

As stated in the USFWS easement, the landowner cannot grant an additional easement without the prior 
written authorization of the Fish and Wildlife Service. In order to facilitate this Project, we are reviewing 
hydrologic data provided by DWR, engaging with the landowner, and will work with DWR and the 
landowner to resolve identified issues. Upon receipt of an application, the Service will then engage in a 
compatibility determination for the Project, as required under federal refuge law and regulation. Note that 
the Service cannot make a compatibility determination on future permitted construction and operation of 
the fish passage and floodplain restoration projects amounting to a change in the Project not analyzed 
previously. Should they arise, any future changes to the Project would require additional environmental 
analyses. Such future projects would also require a federal compatibility determination, but this cannot 
occur until these projects have been sufficiently analyzed in future environmental analyses, which would 
allow us to ensure proposed future modifications do not impact our interest in the property. 

Existing Purpose of USFWS Easement on Aroz Revocable Living Trust Parcel 

The USFWS Easement was purchased to protect wetlands and easement waters in perpetuity for 
waterfowl and other migratory birds. Wetlands on this property are considered managed freshwater 
wetlands and consist of a complex of shallow wetland impoundments contained by levees that are 
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delivered water through managed irrigation infrastructure. Landowners actively manage the water levels 
of these wetlands using water control structures to promote beneficial wetland vegetation and provide 
foraging habitat for wintering and migrating waterfowl. Although water depth varies with wetland 
topography, landowners typically manage for an average depth of 8-10 inches that provides optimal 
foraging habitat for most waterfowl and a great diversity of migratory waterbirds. 

DWR's Proposed Flowage Easement 

Under DWR's proposed flowage easement, the landowner would grant a perpetual right-of-way and 
easement in the real property, for the purposes of seasonal floodplain fisheries rearing habitat and fish 
passage in the Yolo Bypass. In addition, the proposed flowage easement would provide the Grantee 
(DWR) the right for the flowage ofwater over and upon the Property as may be required for the present 
and future permitted construction and operation of fish passage and floodplain restoration projects. It is 
not clear if the easement would allow alteration to riparian habitat. The proposed flowage easement 
would also include the right to flow water and materials and by said flow erode; or place or deposit earth, 
debris, sediment, or other material. As noted above, the present easement prohibits such uses. 

Anticipated Project Impacts from DWR data 

According to DWR analysis, the Big Notch Project would flood the Aroz Parcel 033-220-058 an average 
of7.4 additional days above 6" within the November 1 through February 28 hunt period. The number of 
additional days the parcel would flood above 6" during the hunt period would range from O to 24 days. 
These days represent flood levels that could potentially impact waterfowl use and hunting quality. The 
parcel would flood an average of 7.6 additional days above 12" during the hunt period, with a range from 
0 to 23 additional days flooded above 12". These days represent flood levels that could potentially impact 
landowner access in addition to waterfowl use and hunting quality. The parcel would flood an average of 
5.8 additional days above 18" during the hunt period, with a range from Oto 20 additional days flooded 
above 18". These days represent flood levels that could potentially impact wetland infrastructure (levees, 
water control structures) in addition to access, waterfowl use and hunting quality. 

According to DWR analysis, the Big Notch Project would flood the Aroz Parcel 033-220-261 an average 
of 5.0 additional days above 6" within the November 1 through February 28 hunt period. The number of 
additional days the parcel would flood above 6" during the hunt period would range from O to 18 days. 
These days represent flood levels that could potentially impact waterfowl use and hunting quality. The 
parcel would flood an average of 2.2 additional days above 12" during the hunt period, with a range from 
0 to 8 additional days flooded above 12". These days represent flood levels that could potentially impact 
landowner access in addition to waterfowl use and hunting quality. The parcel would flood an average of 
0.3 additional days above 18" during the hunt period, with a range from Oto 2 additional days flooded 
above 18". These days represent flood levels that could potentially impact wetland infrastructure (levees, 
water control structures) in addition to access, waterfowl use and hunting quality. · 

Standard for Resolution of Necessity 

The lands covered by this United States easement are already appropriated for a public use. As such, the 
Commission must follow certain procedures to make determinations as to whether the proposed new use 
is either compatible with or more necessary than the existing use. 

California Code ofCivil Procedure ("CCP") 1240.510 requires that the proposed use will not 
unreasonably interfere with or impair the continuance of the public use as it then exists or may reasonably 
be expected to exist in the future. As noted, this easement was acquired for the purpose ofwaterfowl 
habitat suitable for migratory birds. 
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Under CCP 1240.610, the Commission would need to find that use for which the property is sought to be 
taken is a more necessary public use than the use for which the property is appropriated. 

Increased flooding over 6" in depth on these wetlands would likely have a negative impact on migratory 
bird foraging habitat, potentially impacting waterfowl use and ultimately hunting quality. Increased 
flooding over 12" would further decrease migratory bird foraging habitat and would also impact 
landowner access by potentially flooding roads/ levees/hunting blinds and making it unsafe for hunters to 
wade the wetlands. Finally, increased flooding over 18" would not only impact migratory bird habitat 
and landowner access, but significantly overtop roads, levees and water control structures potentially 
causing costly damage to wetland infrastructure. The FWS purchased a conservation easement on this 
property with the understanding that landowners would continue to optimally manage their lands for 
migratory birds as long as they had the incentive to hunt and enjoy passive recreation on their properties. 
Increased flooding has the potential to decrease hunting quality, decrease landowner access, and increase 
infrastructure maintenance costs, all ofwhich could be impediments to future management of the property 
as migratory bird habitat. 

The April 6, 2022, letter from DWR states without explanation that operation of the Project is compatible 
with the existing conservation easements and will not unreasonably interfere with or impair the 
continuance of the Service's public use as it exists or may reasonably be expected to exist in the future. 
Citing to the Easement for the 'Upper Swanton[ sic]' property, the DWR letter further indicates the 
Service's conservation easements specify that the "properties are subject to a nonexclusive right to flood 
the properties between October 15 and March I, as an existing use.[footnote omitted]. Therefore, DWR 
does not anticipate the need to modify the existing Service conservation easements." 

The Aroz Parcel easement provides in Paragraph 5 that "[h ]owever, in any year that Grantors do not flood 
the Easement Lands in the customary manner to their historical hunting season level, Grantee shall have, 
at its sole discretion, the nonexclusive right and option, but not the obligation, to flood the Easement 
Lands from October 15th through March first of the following year." However, flooding by the United 
States in the "customary manner to their historical hunting season level" would be for the purpose of 
maintaining habitat for waterfowl, which is not the same as the prospective flooding under the proposed 
project to the levels shown in modeling, which in certain cases exceed the historic levels that were the 
limit of flooding in the Aroz Parcel easement (Paragraph 2). 

Conclusion 

The Fish and Wildlife Service has initiated contact with several easement landowners to determine if 
reasonable measures can be implemented to ensure landowners have access to the property and to identify 
other reasonable improvements, such as modifications of levees and water control structures, to ensure 
these properties can continue to be managed and used as private wetlands. We have not yet had 
discussions with the landowners of this parcel. 

As stated in the USFWS Easement, the landowner carmot grant an additional easement without the prior 
written authorization of the Fish and Wildlife Service, which, in determining whether to grant such 
authorization, will be looking at whether the proposed interest interferes with the use of the Easement 
lands as waterfowl habitat suitable for migratory birds. To that end, we request DWR continue to work 
with FWS and the landowners to implement reasonable measures to help ensure this property continues to 
provide the migratory bird benefits for which it was acquired, regardless of a Resolution ofNecessity 
determination for the property. As DWR moves forward, it needs to take appropriate steps to ensure that 
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the Project will not unreasonably interfere with or impair the vital public use to provide suitable habitat 
for migratory waterfowl. We look forward to cooperating with DWR and the landowners on the Project, 
while ensuring the US easement parcel continues to provide benefits for migratory waterfowl. 

Sincerely, 

Dlgitallyslgned by CURTIS 
CURTIS MCCASLAND' ~,cASLAND 

Date: 2022. 1 1.03 12:40:43 -07'00' 

Curtis Mccasland 
Assistant Regional Director, Refuges Program 
United States Fish and Wildlife Service 
California Great Basin Region 
2800 Cottage Way, Suite W-2606 
Sacramento, CA 95825 

Enclosure 

cc: Catherine McCalvin, DWR 
Elizabeth Vasquez, DWR 
Rachel Taylor, DWR 
Mario Manzo, BOR 
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DocuSign Envelope ID: 6442C32B-4AC1-4A3B-B94D-3FFA3D449B74 

RECOROINO REQUF.ST OF 
F1nt i\merkan Title 

\Vllf'll RB.'f)RUl:.l) M,,:LlU 

U.S. Fish and Wildlife Service 
Sacramenlo Realty Field Office 
2800Cottagc Way, W2610(kh) 
Sacrnmon10, Culifomia 9582S 

~PAl'P AOOVH TJIIS UNU Ri;Sbl{\'EDH)l\· IU:CORD1:R1s0$1t 

Con-,eru"'-~"'" 

GRANT OF EASEMENT 
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DocuSlgn Envelope ID: 6442C32B-4AC1-4A3B-B940-3FFA3D449B74 

RECORDING BEQUBSTl!D BY AND WHBN lll!CORDED 
MAIL TO: U.S. t'ilh UMIWaldlife ~ 
Sael'UIIClllo lleallyFlllld Ollioe 
2800 Coa,,ge Way, W 2610 (kb) 
Sacrunento, Calilbmia 95825 

UNITE!> STATES DEPARTMENT OP THE INl'BlUOll 
U.S. FISH AND WIU>LlfS Sl!R.VICR 

GRANTOFEASnMENT 

GRANT or IlASE:,.1ENT, made between !bll·Mtu!tSffl'ice,, 1~.• t ('.ldilhmia 
Coqiomtio11, hereinafter rclmeci lo as GnlltQr, and the UNJTJID STATES OF AMERICA 11111 
its assips, heremaAtcr fflferred to u Gnmtei!, 

WHEREAS tho Migmory Bird Conservation Act ofFcbruuy 18, 1929, (16 U.S.C. 71S 
et M:q), u ~ ud ~ Aug)llt I, 1958, 1111t~ the Secretary ofthe Interior to acquire 
certain ltJtd9 or interests 1hmin for waterll>wl hllbl1$t; 

ANO ALSO WHEltEAS, the easement intc:rest riihtl ill Ille fullowing dosen'bed lands are 
being acquired tbf &dmirlll!tratiQII by the Secmacy ot'the lnterior(S~) throuah theUnited 
S1a1es Fish and WDdlili Slll'Viee, and lhe use, occupa.ti0a and op«ation of the re"1:V.iio11S 
ffltalncd l!CfCin shall be s11bili:dinatci; to and &Ubjett to sudl rules and regulal.lona u may be 
p~bed.by the Secrewy governing the use, !lilQ\lpalion, ptot~lion and administration of1,1nits 
ofthe National Wildlife Refuge SySlem 1111der 1111d in complill\114' with provisions-ofSl:(:tion 6 of 
the Miganory Bird CQnli<n:vation Act nfFdlniary 18, 1929 (45 Stat. 1222), as amended by 
Sectkm 301 oflhe Refuge l\.ev111Wc Shmng Act ofJune IS, 1935, (49 Stat. 381). 

NOW THBREFORE, For and In cnnsidetation of Seventy-five Thousand Se,.,en Hundred 
AND 00/l00 DOLLARS ($75,700.00), the Grnntor Jl(luby grants to the UN'ITBD STATES OF 
MilllUCA. Grante!!, • PCQlctual C:Omef111ilion e11S11ment for the maintommce !Ind use ofihe land 
and waters described below (berei.nafter referred to as "Easement Lands• and "Easement Waters") 
for the management ofmigl'llrosy birds on the terms and conditinn, stated. hfrein. Thete is 
included in this Cmmt of Easement a right ofaccess by design1ted reptOlll)lllativcs of lhe U.S. Fish 
amt Wildlife Service over any and all Easement Lands and lhnse le.Ma del<lribed as. eKcluded. from 
the Eucment Lands dc!iQnb«I below, as reasonably n~ for the limited purpose$ ofent11ring 
*e Euemeot Landa to verify wmplian,:o b.y the Gt1111tor with the tcmia and condltlQna of this 
easement and exercising Grantee's rights under this Orallt ofEasement. Said lands contains 68.79 
acres, more or leas, all being located in Volo County, Slate ofCalifomia, and being a part of the 
land described as follnws: 

llorth C•ntral Valley lllll\. ( 436C) Page 1 of 10 
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Tl\ACT £436C): 

Located in Township 6 North, Range 3 East. Mount Diablo Meridian 

~One: TheNonb 30-ofthe Nonheut quaneroftbe Southeast quuterof 
Section 9, Township 6 North, Range 3 East. MDBAM. 

EXCEPTING THEREFROM all oil, SU, 1111d other hydrocarbons in and wider the 
above descn'bed property as excepted in tho Deed executed by Fridotr Andenon, 
recorded April 20, 19591nBook571 ofOffidallcc:ords, at page 168, Yolo 
County Records. APN: 033-220.58-1 

Parcel Two: The Northwest quarter ofthe Southeast quarter of Section 9, Township 6 
North, ll.ange l East, MDB&M., according 1u .tlti, umuiid r,lat theraof. 

I!xcepti11g Thctefrom all oil, gu and other bydrocarlloll!I, it1 and under the above described 
property,.u. excepted in the f>eeds coxecuted by FridolfAndllTIIOn, re«>rded April 20, 19S9 
in BookS1l ofO!llciilll.eoordut Jl#&0170. 

Also Excepting Therefrom. a 1.21 acre exclusion, more or less, described as follows: 

TRACI {436Ck1): 

Located in Township 6, North, Range 3 East, Maunt Diablo Meridian: 

A portion ofsald land desgribeL • , follows: 

Begirulln, at a pto!)llf\Y eomer on the north-south cimtedine of Section 9, Township 6 
North, Range 3 East mlil'ked l)y a2" lr1>n pipe, from whic~ the north 1/4 comer ofsaid 
Section 9 bears North 00"42'30" East, 2653.33 feet, 

thence, South 89"30'3 I' East. 20l.J7 f~ to a point from which a 2" iron pipe shown on 
an unrecorded survey penonned by Raymond Dowell, I ..S. 3932 in July 2001, bears 
South &9° 30'3 l" East, I ll8.30 feet, thence, South 14 "25'43' West, 3.08 feet. to a 3 1/4" 
U.S. Fish and Wddlife Serviee aluminum cap marked '250, 2002" on a #5 rebar, thence, 
contin11ini1 South 14•25•43• West, 150.14 feet, to a ;I l/4'' US. Fish Md Wildl\le Servlte 
alumi.nul)I cap marktd "251, 2002• on a #S rebar, thence, South 23 '27'~9" West, 611.11'1 
reei, to a point, .thence, South 32'59'19" Well.I, 78.63 feet, to a poillt, thence, South 
29'07'27' West, (14;\0 feet, 10 a point, thence, South 07°57'55' West, 57.01 teel, 10 al 
J/4" U.S. Fish and Wtldlifc Sero.ice aluminum cap marked '252, 2002' on a #5 rebar, 
thc11ce, North 83°41'45' West, 40.34 feet, to a 3 1/4" US. Fish a11d Wildlife Ser.ice 
aluminum cap marked "253, 2002" on a #S rebar, thence, continuing North 8l '41'4S" 
West, 18.49 feet, to a point on the north-sou1h ccn1erline of said Section 9, from which a 
!IS rebar bears Sou1h 00' 41' 1O" West, 940 ij l feet, thence, along ~aid n,:,nh-south 

NN1h Crottal V•il•'Y WMA \4JtiC} 
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centerline, North00"41'10" East, 38S.27&t.1, tothepolntof'~g, llOtltailing l.21 
IICl'CS, more or less. 

The above deleribcd ~ t:1'11:1 ofland is delineated on a map lnleing ~Hall
Marie (436Cz-1). bearing the date ofNo~ IS, 2002, ofNICOld in the 61es otlhe 
Department ofthe Interior. A print ftom that map tracing is attached hereto as Exln"blt 
·2•. 

I.. There are eitcepted and __. from this Grant of6-ment all mincrlls. including 
gas, oil, Bild· other bydrocatbo1n1iil$ianCIIS. 11ndcd:,rini5 Illetl.aMolJltLands, and thfa 0.-..nt of 
Basement is 1A1bj«it to .an !llllating eaa.ements 1111d rigbtH>f-way of retord hdd by thi.nl panies, and 
to all outstandilla IIUlMlral rishts, including all oil and gas leases ofrecord. held by third parties. 

2. The Easffllfflt Watm r.on'!i•t nf(i) any riparian w.ier rights appurtenant to the 
Easement Landa, (ii) any appropriative water rights to the extent those rishts are appurtenant to 
the Easemem Lands, {iii) aoy waters, tho rights to which aro socured under contrallt between the 
Grantor and any irri,satlon or water disuiCI, to the extent such waten are custoouuily applied to 
the Easement Lands, and (iv) any water m:im wells thst are in eiast1:11ce or may be consuucted in 
the tuture on the Easement Lands or on those lands desr:ribed as excepted from the Easement 
Lands in the legal description and that arc capable oelMlhlg us~ lly the Gmntor to maintain the 
EiUerncnt Lands in a flooded condition. The n.iicm011t Wattffl ere limit.id to' Ille iiindUnt of . 
GTaoto(s water rea11onably required to maint.aln the Easement Lands in a ftooded condition to the 
elevation not to exceed the historilllll fall and winter seasonal level. AJlf/ survey undertaken in 
coMeclion with the determination offtood elevation levels and measurement locations shall be at 
the option and expense ofthe United States. 

3. (a) Clrantors shall not (i) alter the existing topography ofor wltivate agricultural crops 
on the EucinenU,ands, (ii) olhe.rwlse altet or u11.e Qr pcn)litthecuse by third panies of the 
Easeintnt Lands for any purp.ose, Ul(;l1.1di11S 11111 eKplomtii:in or development ofany tilservl'ld 
minerals, or (iii) place !\IIY sb'u011.1re11 Qn the B!l!entent Land~ other llillll huntlllablinds without the 
prior wtitte11 autkorlm1tlon ofCirantee given lb:touglt tke P:ish <111d Wildlife Serviilit. Such 
iluthoriilltil>rt will only bl:·81Vllll lfthl: ScGretaey or hill d~signa.ted repr.1sentativ<: determines that 
the pr{lpo~d Mtivity will not ehQ.l'lge the cMracter ofthe Easernertl Lands.oradversely llff1:tt the 
uSII oflhc.EaSiiment !-.and$ as wat111fowt habiiat suitable for migrat01y birds. 

(b) Oran.ors and Grantee agree that the eKploration, development, and production of 
reserved oil and gas deposits by Grantors or authQru:o:dihird parties shall be consi.deteii 
comt)attble with mainll!lllUICO Qnd u~ ofth!!' ~emcnt L!u\ds and Waters for the management of 
migratory birds and $hall be authoozed by the l?is)I and Wildlife Sel\-ic,; ~ {I) all 
exploration MddclNllopment operations and, in panii:ular, all driUln11·1U1d work ovcra~tiYities. arc 
1:ond1.1cted aft~r June I st 8lld prior to Septcml:>er ht uf ea$1l ytar ii.lid (il) Granite, tbioush the 
Fish and Wildlife Service shall have the right to approve the locations and metl\oda of all 
propoocd exploratkm, d,welopn\ent and prodµction op~,uti,ms to insure such .:iperatlons arc 
carried out in u 111:tnn~r !hat is compatible with proti,:tion ofGran1e·t"s ea,ement interest. 
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. 4. The (ltllvilloaa of~3 beN!ofthall not proNbit.--.or (lpllfltiQn of1 
IMllliiila dub OIi d1d!lllmlld1Alllk -4 a1cl111N aid be dee.med tobe CCIIIUlenl Vlldl 
~ ofthe~.....~ ~lbwl ~ IO kins u --· in IICC(IIUll00 
with d ~bit-ml.ielkdl·lri>t-~Pflll~l!li8 ~oaprivlltly owned 
llndl. In thla CDnllOIUOI\ ~may Wtil lllldl l!ldonl u they may deem IJll)l'Ollriite to 
improve the~Ltd.,Wlllifuwl bl!hltat 11111 to &clllfate.the opnlion ofany hunti11g 
club 011 the ~Landi, nlodJn8.buildiDg Ol'·~.blindl. -Ylllng chanoels to blinds, 
irrigating w&etdlon. ~ planllng nlllve tNN and Wlidlnd. vegetltion, provided that auch 
trees and veaetation n included on tho Fish and Wi1dlil'e Semce Lilt of'Approved Welland 
V~clelGribed III tixlllblt 111.tta(:bed.to and incolponled ber.in by re&rence, removing 
trees and v,:aetlltl\:ln to the extent they IIICnla<)h on the open manh and interfere with the u.e of 
the Eucmellt Land■ u waterlbwl habit-, and tem0vin& blush to the extent it en,;roaches on dikes 
and impedes access thereto for lllnting 111d maintenance puipose,. 

5. Granton are not oblipled to take any IICtion or to incur any expense related to the 
maintenance or reatoration ofthe l!uemeiit Lancia u waterfowl habitat. N« ue Grantors 
obli~ted to apply water to the Easement unda or to maintain, repair, or QOllllruct any watlll' 
distribution facllltles to ..-ve the Bui nient Lands. However, in any year that Gn.nton do not 
flood the Easement Lands in the aastOnwy manner to their historlcal hunting IIW(lll level, 
Gnntee shall have, at its 110le discretion, the nonexclusive right and option, but no.t the obligation, 
to flood the Easement Lands from October I Sth through Much fil'lll ofthe fullowing year. In this 
connection, Grantee !hall have, at its IOle di ■crction, the right and option, but not the obligation, 
to use any and all ofthe Easement Waten1 !hat Grantee deems suitable for waterfowl habitat 
purposes and to place on the Euement Lands and <:onvey through Orantors' water distribution 
facilities any other wlllers Grantee may M:quirc or have available to it. 1n connection with any 
flooding clone by Onmtee pul'IUlllt to thia pvqrapb. (i) Grantee w1I have the right to make full 
use orGrantora' water distn'butio11 lacilities, indudlng both existing facilities and 111y facilities 
constructed ln the futuNl and Including all water wells and pumps, to the e,rtent those facilities are 
capable ofserving the Easement Ll.nds, on the condition that Grantee slwl pay the expenses of 
operating Grantors• pumps, eoiclusive ofmaintenance costs, during any period of,ueh use by 
Grantee, and (ii) Grantors shall pay any taxes. assessments, or other charlles, e,ccluding actual 
waler costs, due 10 any water or irrigation district on ac;toUnt of the use by Grantee of&sement 
Water supplied by such district. 

6. Gtutor shall not grant 111y addition.i easements, rights,.of-way, or other interests in 
tho 'Easement Lands, other than I fee or lcuchold Interest. or 8J'IIII or otherwise tr1J1$f'er to any 
other person or entity or to other lands or otherwise abant1011 or relinquish any Easement Waters 
wilhout tho prior wrluen authorization ofGrantee alven through the U.S. Fish and Wildlife 
Service, Such authoriz&lion will be given unless the Secretary or his designated rcprcsenlativc 
detennines that the proposed interest or tl'lllsfer wlll lntert'ere with tht use oflhe ~nt Lands 
as waterfowl habitat &ultable fur migratory birds or interfere with the tvallabllity of Easement 
Waters for the Easement Lands. Thia puaaraph ahall not prohibit the transfer ofa feo title or 
leasehold intefe!lt in the lia.se,ment Lands that is subject to the terms or this G,ant ofEuement 
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7. tl110ll~.ttbl$ Gclnt. tbc...Ullemt..bytbcUnttcd $tl!eS 
shall~a~ pattofdloNailootl Wddllftiltcllb,p ~ 1111hW be~to 
thollelawsand·~pc_rtlirug10tlla~Wlldlll\tM,goS:,111emtbltm.~ 
totbe,~~belog~. V"tCllatk!lloflhoilill~kWlld~~ 
suhject 1h11 violator to dYll llldlor ~~ talilllffil.~that ••~conclutt 
de.t docs1lilU-tllll llfflpcny int.-.s llllilV~ to the Ullited St.,tq1illwah~ Gtll!,tof 
~m not 1p~. F« OlCAlllpkt, ~tlont~lwmdt>a ancifbhillg or 111y 
public 1"41·~not apphblc118"1-rlalrtt liavonotbeen®~• 

8. This Grant ofBuetnellt lillll be llUldq upon, and Ulllil inun, to ihe bcnetil oi, ihc 
Grantor, lls 1111ccesaon and IS8igns anci Grantee and Its ISlllgM. 

9. TIDS GRANT OFEASBMENT IS MADE. SUBJECT TO llllisling rishiS ofway, of 
r.i.u;d or in li5i, fGr road;, plpcllr.m, ditdm. c:iws, conduits, t~ and e1"'!rl«!l 
tnnsmission lines, 011, over and acro11 Aid premises; 

10. ALSO St.lBJECT TO all covenants, !elms and eonditlona, ~ona, drainage 
rig,1113, ,ar~m a11d permit$ !lf.-.ooril<irill uso. lilid all oowandln& mlh!lllldaltts. hl!:illdhlg oil 
and g«A I~ofrecord, eiK®l)iioffi tlnll. rostmtio11& of~rd as ofibe, dato ofra:onihta b.el:eln. 

11. This.Gmlt of&5eme11t impow. l'IO other Obligations or reameuo11,r<m tll, 611¥1or 
and neither they nor thcli sul:4eSiltlm, nor any olher ()l!f$0n or entity cla!mingun4er thCl!J, ahall be 
in 1IIIY way restricted ftom using all of the subject lands in the Qlsl0111at)' tnlllUlel' c1toept as 
provided herein. 

12. nns GRANT is made in compli;u,ce with Yolo County Board ofSupervisors 
Resolution No. 95-185, pllSSlld November 21, 199S, and shall not otherwise limit the control and 
man1111~ent oveucsldent wUdliftl spwles VC$ted under law in the California f;sh and Game 
CoR111Uision and the Jlltpartnieilt ofl'ish and Game. 

fl'! Wll'NSS~~OF, the Grantors have hereunto set their hand as of 
this -LL day of · · · 2003 as above written. 

HALL-MARK SERVICES. Inc., 
a C.ufornia Corporation 

I . --· ----, 

~Y:~s: M4 r, 

0 3 0 5 6 b MAY 28 8 



DocuSign Envelope ID: 6442C328-4AC1-4A3B-B94D-3FFA3D449B74 

WITNESS my hand 1111d official $Cll. 

(SEAL) 

Signatum &.t,.L~ chS.te 
Notuy Public 

North c.ntul Vall•y WMII (436C) Paga Ea of 10 
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CERTU'ICJ\T& OF ACCEP'l'IINCE 

State of C..liforni~ Governme,,t Code Section 27281 

Thi• ie to c,.,:tify that the Secretary of ti\<> Interior, acting by and through 
his authorized, repr•08entativ<>, the Senloc lle~lty OffiMr, U,S. Fieh and ilild
Ute Setvl.c~. hereby accepts on behalf of tile UNITED STI\TES OF N-lflRiCI\, the 
reaj, property de~u::ribe.d in the within Gra11t of 'easement: and or:msents. uf recor.. 
dat ion theteof. 

('\o..rcl-.. I~, 7--61) :3 
I er 

U.S. FISH AND Wl!,OL:U'E SERVICE 
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EXHIBIT I 

Th: following fist oonlliM most ofthe planla considered clesirablc for watem>wl and olher 
wildlife in the North Ccotnl Valley WildlifeMaDl8ffllOII\ Arca. This list is not intended to be al· 
inclusive, 111d othcc species may be clellnble Ullder- some ciralmstlllGCII. Plants not oo this list 
fflllY not be illtroduc:ed on the Easement Land without written permission from the Gnntce. 

Scientific Name CmlmllPName 
AqU1ti2::Dl!ltiua ml 111limeraed; 

Lemnaminor Duc1tweecl 
Potamogeton pedinatus Sego pondweed 
Potamogelon species Otha- pondweeds 
z.;-..-Jdiellia palliS!lis Homed pondweed 
Najas pld&lupensia Southern naiad 
Chara species Musltgrus 

AO\lati~: 

Sgirpus IICUIIIS Hardstem bulrush(tule) 
Sgirpus robustus Alkali bul111sh 
Sgirpus fluviatilis River bulrush 
Ca!uspe<:ies Sedges 
Heleocharis palustis Spike rush 
Cyperus species Flat sedges (nutgrass) 
Echinodorus berleroi Burhead 
Sagiltaria latifblia Wapato, duck potato 
Sagiltllria species Arrowhead 
Typha species Cattails 

Moist soil· 

Eehinochloa crusgalli Watergrass 
Leptochloa fascicularis Sprangletop 
Heleochloa schoenoides Swamp timothy 
Crypsis nlliaca Prickle grass 
Polygonum species Smart-weeds 
Ammannia coccinea Redstem 
Paspalum dlstichum Joint grass 
Cy,todon daet:vlon Bermuda grass \ 

Pa9e 8 of 10North Contral Valley IIKl\ (436C) 
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ID<HIBIT t Continued: 

C.!!INJ109 N1111t 
Wu4J; 

Phalaris tuberor111 \Ill', atonoptcni Hutling grass 
Phaluia lllbcrosa var, himglul\lls Ptdagraa 
Phaluis·~ Reedouaiya,us 
Sorghwn bllepense Johnsongrus 
Selaria species Briailegrass 
Distichlls spicata Saltgmss 
Aptop;Ton clcni;atum · Tall w!1cat~ 
Molilotus species Sweetdovera 
A.ttragalus cicer Cicer milkvetch 
Lotus c:omiculatus Birdstbot trefoil 

:mm, mt,s, m vrow 
Salix gooddingil B1111:kwillow 
Salix hindsiana Sondbor willow 
Populus fi'emontii Fremont cottonwood 
Alnus rhombilblia White alder 
Illaeagnus angustifolia Russian olive 

North C•ntral Valley Wll7, (436C) Page 9 of lO 
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