.5,
FISLL & WILDLIFE
SERVICE

United States Department of the Interior

FISH AND WILDLIFE SERVICE

2800 Cottage Way, Ste 2606
Sacramento, CA 95825

In Reply Refer To:
FWS/LR8/TRO&/IR10

Holly Geneva Stout, Esq.
California Water Commission
P.O. Box 942836
Sacramento, CA 94236-0001
cwe(@water.ca.gov

Subject: Notice of Intention of United States Fish and Wildlife Service to be Heard at May 17,
2023, Resolution of Necessity Hearing of the California Water Commission

APN 033-440-002 - DWR Parcel No. YBSH-172

Channel Ranch Partners - FWS Easement # 27C - 190.9 acres
Dear Ms. Stout:
Pursuant to California Code of Civil Procedure Section 1245.235(b)(3), the United States Fish and
Wildlife Service submits this notice of intention to be heard concerning the above-referenced easement

interest in DWR Parcel No. YBSH-172 during the May 17, 2023, Resolution of Necessity Hearing.

Please include in the administrative record for this proceeding the enclosed Fish and Wildlife Service
comments concerning this parcel, which were previously submitted on October 6, 2022.

Sincerely,

CURTIS Digitally signed by CURTIS
MCCASLAND

MCCASLAND Date: 2023.05.10 13:25:42 -07'00°

Curtis McCasland

Assistant Regional Director

Refuges Program

United States Fish and Wildlife Service
California Great Basin Region

2800 Cottage Way, Suite W-2606
Sacramento, CA 95825

Enclosure



United States Depattment of the Interior

" FISH AND WILDLIFE SERVICE

2800 Cottage Way, Ste 2606
Sacramento, CA 95825

In Reply Refer To:
FWS/LRS/ROZ/AR10

By Electronic Mail

Holly Geneva Stout, Esq.
California Water Commission
P.0O. Box 942836
Sacramento, CA 94236-0001

] EC!@WMGK(}R. goyv

Subject: - United States Fish and Wildlifo Service

Submission of Comments for-the October 19, 2022, Resolution of Necessity Hearing -
California Water Commission

APN 033-440-002 - DWR Patcel No. YBSH-172

- Channel Ranch Partners - FWS Bagement # 27C — 190.9 acres

Dear Ms. Stout:

As provided in the Septermber 26, 2022, Notice of the Resolution of Necessity hearing, the United States
Fish and Wildlife Service (“FWS” or “Service™) submits these written comments for consideration by the
California Water Commission (“Comumission”).and inclusion in the record of this proceeding concerning
the above-referenced easement in which the United States holds an interest. :

Federal Intorest in DWR Parcel No. YBSH-172

First, the Commission must understand that the congervation easement hold hers is an inferest in lands
held by the United States. As such, absent a waiver of sovereign immunity, a federal interest in real
propetty cannot be condemued. United Staies v. Navaje Nation, 556 1.8, 287, 289 (2009). (“A waiver of
the Federal Government’s soverelgn Ittmunity must be unaquivocally expressed in statutory text, and will
not be implied. Moreover, a waiver of the Government’s sovereign immunity will be sirictly construed,
in terms of ity scope, in favor of the sovereign.™); Minnesota v. United States, 305 U.S. 382, 386-87
(1939), superseded on other grounds by stantte as stated in Morda v. Klein, 865 F.2d 782, 783 (6th Cir,
1989); Utah Power & Light Co. v. United States; 243 U.8. 389, 405 (1917). The sole éxtant statutory
exception to this federal preemption refating to condernning real property owned by the United States is
urider the Quiet Title Act (“QTA”), 28 U.S.C. § 2410(a), and this is a limited waiver of sovereign
immuntty, /d, (the United States “may be made a party” in a1 cage *to condemn . , . real ot personal
property on which the United States has or claims a mortgage or other lien.”); Block v, North Dakota, 461
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U.8. 273, 286 (1983) (“Congress intended the QTA to provide the exclusive means by which adverse
claimants could challenge the United States' title to real property.”’). Moreover, this waiver as related toa
tiortgage or lien Is narrowly costrued, See, e.g., Hussain v. Boston-Old Colony Ins. Co., 311 F.3d 623,
629 (5th Cir. 2002) (Section 2410 “was speeifically passed fo waive the sovereign immuanity of the United
States so that private parties could get the government into. court when necessary 1o quiet titlo or resolve

priotity of Hens or morigages™); Village of Wheeling v. Fragassi, No.09 C 3124, 2010 WL 3087462, at.

#4 (N.D. TIL Aug, 2, 2010) (lease not a mortgage or lien under § 2410); dnsonia Nat'l Bank v, United
States, 147 F. Supp. 864, 865 (D. Conn. 1956) (easement not a “lien” under § 2410).

Likewise, the docteine of prior public use ensutes that the United States’ interest, absent a contrary
statutory provision enacted by Congress, triumphs over a state or locgl government’s effort to condemn
federal lands or real property interests, The doctrine {s designed to prevent courts from becoming -
embroiled in competing claims by governmental entities to the same property. See United States v.
Acquisition of 0.3114 Cuerdas of Condemnation Land More or Less, Located on Calle, 753 F. Supp. 50,
54 (D.P.R. 1990) (“Without the prior use doctrine, there could be a free for all of battling entities all
 equipped with eminent domain power, passing title back and forth.”). Simply stated, gven ignoting that
the public interest of the United States may be supreme, our prior public interest teflected in the United
States’ ownership of the property suffices to block any condemnation by state or local governments.

Procedural Background

Our Realty Section, Refuge Staff, and the Department of Water Resources (“DWR”) participated iz a
mesting concerning this Project and exchanged a few comimumications in February-April of 2021. FWS
heard nothing further until our Realy Section began receiving letters in late-2021, concerning easement
parcels that were included in DWR’s Batch A Resolution of Necessity heating process, Tn ¢onnection
with this particular parcel, our Realty Section received a letter dated June 15, 2022, from DWR Right-of-
Way Agent Jesus Cedeno, indicating that DWR intended to-acqiiire a flowage sasement onthis
conservation easement patcel, In response, the FWS submitted a lettet to Cathetine McCalvin of DWR
dated July 7, 2022, setting forth the federal interest in the conservation easement. We request that this
July letter be included in the record of this proceeding, along with the Service’s February 14, 2022, letter
to My. MeCalvin, DWR responded to the Service’s February letter on April 6, 2022. DWR submiited
writter: notice of the informational hearing for this parcel on August 23, 2022, to which the Serviee
submitted its notics of intent o be heard af that hearing on Septeriber 13, 2022, and provided oral
comments at the Septerber 21 heating. DWR issued notice of the Resolution of Necessity Hearing on
September 26,2022, A§ required Within 15 days of the date of the Notice of Hearlrig, FWS submitted its
written request to be heard regarding this Parcel. SR i

Chaonel Ranch Easement

Enolosed herein as Exbibif A is the Basement by which Channel Ranch granted to the United States by
Grant of Easement recorded on Septerber 3, 1998, a perpetudl conservation easement pver a total of
190.89 actes under authority of the Migratory Bird Conservation Act of February-18,1929-(16 U:S.C.
713, et seq, as amended), which suthorizes the Seoretary of the Interior to acquire certain lands or
interests iligrein for waterfow! habitat. The purpose of this eagement is to maintain habitat for waterfowl.
The United States exponded two hundred fifty thousand dollars ($250,000.00) for the easement, which is
2 componerit part of the National Wildlife Refuge System and subject to pertinent National Wildlife
Refuge systorn laws and régulations, The parcel is how in ownership to the Channe! Ranch Partners.
Notably, the easement i Paragraph 6 specifically provides that the Grantor “shall not grant any additional

easements, rights-of-way, or other interests in the Basemerit Lands, other than a fee of ledsehold interest,
or grant of otherwise transfer to any other person or entity or to other fands or otherwise abanden or
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relinguish any Easement Waters without the prior written authorization of Grantee given through the U.S.
Fish and Wildlife Service. Such authorization will be given unless the Secretary or his designated
representative determines that the proposed interest or transfer will interfote with the use of the Easement
Lands as waterfow] habitat suitable for migratory birds or interfere with the availability of Basement
Waters for the Easement Lands.” Paragraph 3 of the Easement prohibits the Grantor from altering the
existing topography, or from. otherwise altering or using or permitting the use by third parties of the
Easement Lands for any purpose without the prior written authorization of the Service. Such
authorization will only be given if the Secretary of the Interior or her designated representative
determines that the proposed activity will not change the character of the Hasement Lands or adversely
affect the use of the Rasement Lands as waterfow! habitat suitable for migratory birds.

Similaily, 50 CFR 25.44 requires permits for use of easement areas administered by us where proposed
activities may affect the property interest acquired by the United States, This includes instances where

the third applicant is a governmental entity which has acquired a partial interest it the servient estate by
subsequent condemnation. Regulations regarding rights-of-way in easement areas are found in 50 CFR
part 20.21.

As required by the National Wildlife Refoge System Improvement Act of 1997, before authorizing a use
ihat affocts our easement interest, the Service must first make a compatibility determination (16 U.S. C. §
668dd(d)(3)AXE). A eompatibility determination is a written determination signed and dated by the
Refuge Manager and Regional Chief, signifying that a proposed or existing use of a national wildlife
refuge is a-compatible use or is not 4 compatible ise. Compatible use medns a proposed or existing
wildlife-dependent recreational use or any other use of a national wildlife refuge that, based on sound
professional judgment, will not materially intetfere with or detract from the fulfiliment of the National
Witdlife Refuge Sysiem mission or the purpose(s) of the national wildlife refuge (50 CFR 25.12(2)). In
making the defermination, the Refuge Manager must consider not only the direct impacts of a use but also
the indirect impacts associated with the use and the cumulative impacts of the use when conducted in
conjunction with other existing or planned uses of the refuge, and uses of adjacent lands or waters that
may exacerbate the effects of a refugs use (603 FW 2.11B(3)). This federal compatibility determination
is markedly different from the representations DWR has made that operation of the proposed Project is
compatible with the existing conservation easements,

As siated in the Channe! Ranch gasement, the landowrter cannot grant an additional casement without the
prior written authorization of the Fish and Wildlife Service. In order to facilitate this Project, we are
reviewing hydrologic data provided by DWR, engaging with the [andowner, and will work with DWR.
and the landowner to resolve identified issues. Upon receipt of an application, the Service will then
engage in a compatibility determination for the Project, as required under federal refiige law and
regulation, Note that the Service cannot make a compatibility determination on fufure peritied '

construction and operation of the fish passage and floodplain restotation projects amounting to a chwlga :

in the Project not analyzed previously. Should they atise, aty future changes to the Project would require
additional environmental analyses. Such future projects would also require a federal compatibility
determination, but this cannot occur until these projects have been sufficiently analyzed in future
environmental anatyses, which would allow ug to ensure proposed future modifications do not impact our
interest in the property.

Existing Purpose of USFWS Easement on Channel Ranch Partners Parcel
The USFWS Basement was purchaged to protect wetlands and easement waters in perpetuity for
waterfowl and other tnigratory birds. Wetlands on this property are considersd managed freshwater

wetlands and consist of a complex of shallow wetland impoundments contained by levess that are
delivered water through managed irtigation infrastructure. Landowners actively manage the water levels
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of these wetlands using water control structures to promote beneficial wetland vegatation and provide
foraging habitat for wintering and migrating waterfowl. Although water depth varies with wetland
topography, landowners typically mange for an average depth of 8-10 inches that provides optlmal
foraging habitat for most waterfow! and a great diversity of migratory waterbirds.

DWR’s Praposed Flowage Easement

Under DWR’s proposed flowage easement, the landowner would grant » pe;rpetual right-of-way-and
casement.in the real-property, for the purposes of soasonal floodplain fisheries rearing habitat and fish

* passage in the Yolo Bypass, Tn-addition, the proposed flowage casement would provide the Grantee
(DWR) the right for the flowage of water over aud upon the Property as may be required for the present
and future permitted construction and operation of fish: passage and floodplain restoration-projects. Itis
not clear if the easement would allow alteration to ripatian habitat. The proposed flowage easement

would also include the right to. flow water and matenals and by sald flow erode; or place or deposit earth,

debris, sediment, or other material,
Anticipated Proj ect lmpacts from DWR data '

According to DWR analysis, the Big Notch Prolect ‘would fiood the Changel Ranch Partners Parcel 033~
440-002 an avetage of 6.4 additional days above 67 within the November 1 throngh February 28 hunt
period. The number of additional days the parcel would flood above 6” during the-hunt period would -
range fiom 016 33 days, These days repiesent flood levels that could potentially impact wateifowluse -
and hunting qisality. The parcel would flood an average of 5.9 additional days above 12" during the hunt
period, with a range from 0to 28 addnianal days flooded above 127, These days reprosent flood levels
that could potentially itpact landownér access in addition to waterfowl use and hunting quality. The
parcel would flood an average of 6.0 additional days above 18” during the hunt perfod, with a range from -
0 10 26 additional days fleoded: above 187, These days represent flood Jevels that could potentially impact -
wetland mﬁustmcture (levees water controi sttuctures) in add1t1on to aceess; waterfowl use and hnting

quahty
Standard fox Resolution of Necass_lty

The lands covered by this United States euseritent are already appropriated for a public use. - As such, the
Commission niust follow certdin procedures to make detérminations as to whether the proposed new use
is either compatible with or more necessmy than the existing uge, - .

CCP 1240.510 requites that the proposed use will not unreasenably interfere with or unpalr the
continuance of the public tse as it then exists or may reasotiably be expected to exist in the fiture. As.
noted, this Ehsement was ackf;juir'séd for-the pur-pﬁs'e of waterfow) habifat suitable for migratory birds.'

Under CCP 1240.610, the Comrmssmn would need to find that use for which the property is sought to be
takonisa 1007 f15ce ssary pubHc use than the use for which the propetty iz apptopriated,

Increased ﬂoodmg over 6” in depth on these wetlands would likely have a negative impa.ct on migratory
bird foraglng habitat, potentially impacting waterfowl use and ultimately hunting quality, Tnereased
flooding over 12 would further decrease migratory bird foraging habital and would also impact
landowner access by potentially flooding roads/ levees/hunting blinds and making it unsafe for hunters to
wade the wetlands, Finally, increased flooding over 18” would not only fmpact migratory bird habitat
and lmdowner access, but significantly overtop roads, levees and water control structures potentially
causing costly damage to wetland infrastricture, The FPWS purchased a conservation easernent on this
property with the understanding that landowtiers would continus to optimally manage their lands for
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migratory birds as long as they had the incentive to hunt and enjoy passive recreation on their propetties.
Increased flooding has the potential to decreage hunting quality, decrease landownsr access, and increase
infrastructure maintenance costs, all of which could be impediments to fufure management of the property
as migratory bird habitat.

The April 6, 2022, letter from DWR. states without explanation that operation of the Project is compatible
with the existing conservation casements and will got unreasonably interfere with or impair the
continuance of the Service’s public use ag it exists or may reasonably be oxpected to oxist in the future.
Citing to the Hasement for the ‘Upper Swanton[sic]” property, the DWR letter further indicates the
Service’s conservation easements specify that the “properties are subject to 2 nonexclusive right to flood
the properties between October 15 and March 1, as an existing use.[footnote omitted]. Therefore, DWR.
does not anticipate the need to modify the existing Service conservation easemenis.”

The Chanuel Ranch easement provides in Paragraph 5 that “[hJowever, in any year that Grantors do not
flood the Easement Lands in the customary manner to their historical hunting season level, Grantee shall
have, at its sole diseretion, the nonexclusive right and option, but not the obligation, to flood the
Easement Lands from October 15 through Match first of the following year.” However, flooding by the
United States in the “customary manner to their historical hunting season level” would be for the purpose
of maintainiryg habitat for waterfowl, which is not the same as the prospective flooding under the
proposed project to the levels shown in modeling, which in certain cases exceed the historic levels that
were contemplated in the Channel Ranch easement.

Conglugion

The Fish and Wildlife Service has been in contact with the landowner for this property. We have initiated
discussions to determine if reasonable measures can be implemented to ensure landowners have access to
the property and to identify other reasonable improvements, such as modifications of levees and water
control structures, to ensure these properties can continue fo be managed and used as private wetlands.

As stated in the USFWS Easement, the landowner cannot grant an additional easement without the prior
written authorization of the Fish and Wildlife Service, which, in detexmining whether to grant such
authorization, will be looking at whether the proposed interest infetferes with the use of the Easement
lands as waterfow! habitat suitable for migratory birds. To that end, we request DWR continue to work
with FWS and the landowners to implement reasonable measures to help ensure this property continues to
provide the migratory bird benefits for which it was acquired, regardless of a Resolution of Necessity
deterinination for the property. As DWR moves forward, it needs to take appropriate steps to ensure that
the Project will not unreasonably inferfere with or impair the vital public use to provide suitable habitat
for migratory waterfowl, We look forward to cooperating with DWR and the landowners on the Project,
while ensuring the US eagement parcel continues to provide benefits for migtatory waterfowl,

Sincerely,

CURTIS i sy

MCCASLAND  lggimaiussteisss

Curtis MeCasland

Assistant Regional Director, Refuges Program
United States Fish and Wildlife Service
California Great Basin Region

2800 Cottage Way, Suite W-2606
Sacramento, CA 95825

Enclosure
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Cathetine MeCalvin, DWR
Elizabeth Vasquez, DWR
Rachel Taylor, DWR
Mario Manzo, BOR.
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YOLO #ucordyr's Offioe
Tony Rertiharg, ounty Fecorder

Dot ~ FB—-DORE TV SA4—00
Acot  104-Placer Title
Thuraday, SEP 03, 1998 08:30:00

RECORDIHG REQUEZTED BY AND WHEH RECORDED T11 P $48.00 Hhyr-0ODAG1 20610

MRIL TO:U.&. Fish and Wildlife frvice VRE/RE/1-14
Sacyamento Realiy Fleld affice (attnikb}

2233 wast Avonus, Suibe 378

Sacratanto, California Y5025

URITED SYATES DEPARTMER) OF THE MTERIOR
¥.5, FISH AND WILULAIUTE BERVICE

GRANT OF EASEMENT

GRAKT UF EASEHZNT, made hetween GHANNEL RANCH, a Pactnership,
herainafrer refarced o s Geantor, and the UNTTED STATES OF AHERICH and its
assigns, herelnafter referred to as Grantes,

WHERERS the Migratery Blrd Comservakion Aot of Fobrwary 18, 1929,
{16 U.5.C. 715 et swy), ay amanded, and sisce Muguat 1, 1088, wukhopizes the
Secretary of the Tnkerioy to acguize vestaln lands or iotesests therwin for
waterfon] habltak;

. AND ALBO WHENBAR, the easement interest righte In the following
dasoribed lands age belng acquired for adniniseration by the Ssoretary af che
Interior (Secretary) theough che United Statas Plak and ¥ildiife Servica, and
the aage, ocmpation and operatlon of bhe reospvations retainud hexeln ahall be
subardinate to and pebjeck to such rules and regulations an may be presevibed
by the Secrevary governing the useo, ompupation, pretectlon and administrution
of unibs of the Maklonal Wildlife Rafugs Syscam nndar and in compiisnge with
provisions of Seption G of the Migratoxy 8ird Consscvation Rt of Fabruoagy 18,
1929 {45 Stat. 1222}, as ampuded by Section 3R1 of the Refuge fovenue Sharing
st of June 15, 193%, (49 Suad. 3BL).

NOG THERZHORE, Por and in considarvathlon of O HIRDRED FIFTY
THCUSARD AND 007300 BOLLARS {5288,000.00), the Grantor heteby prants to the
UNITED STATES OF AMERICA, Srantem, o perpetval conservakion vasement Ko tha
asintenante and uds of the land and waters deseribed bdglow (Horelnafuee
referred ko Auw ~Pasement Londs® and *Hasement Waters®) for che nanagement of
nigratery bicds on the vecns snd conditloss stated hersin. There iz included
Ly thie Grant of Basement a rlght of access by desigpated represantatives of
the 1.8, Fish and Wildl! fe Service ovey any and all Basement Lands and those
Lands desceibed as excinded fzom the Ensesgnt Lande desoribed below, a8
roasonably necegaary for the limbted purpoties of ontdcing the Edgement Lands
re varlfy compliance by the Geanttr with the torng and condibions of titig
eagemant and exerglsing Orsntee’s righte under thin Svant of Bssement, Said
iands contaln 190.8% acved, more ar lesa, all being logated Ln Yolo County,
srate of Califernia, and more partheularvly desucibed an 2olYowst

Bartk Central Yalley (270) tage 1L of 1)
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Dpuck (BIRLL

Parcal 1L

ALL that portion of the Howth balf (H 1/2) of Beotdion 26, and tha
¥orthesst one guarker [HE 1/4) of the Scuthwest one quastal (8W 1/4),
that rins west of the Wetterly line of Parcels 2 and 3 of the properky
conveyed to Sacramento-Yolo Port Distedot, a Califoenia rived pert
disvrict, by Deed dated March 12, 18987, rectuded April 2D, 1937 in Boolk
513 of official Regords, page 230,

EXCEPYING THEREFNON {A) khat portien thesesf econveyed to Lillian E.
Swapaten, ot &l by Lhe Peed rucorded June 28, 19589 in Dook ST7 of
OfFicial Racords at pags 116 describpd ag followa:

That portion of the Northeast one guareer of e sonthwast ona goadter
~of Segtion 26, T.Ti.,A.08., B.P.P.6H., being slsy a porkion of Swamp
Land Sucvey #80% ke fole County, taliforpia, des¢ribed as Lollows:

Beginning at a peint on the Line betwaen Swamy Land Sucvey A4 and
Syamp Land Sucvay #807 ad said Swamp Land Surveys ava shoun on khat
gertain Reoord of Survey Map £iled Ssptember 1, 1057 jn Dook 8 of Haps
and gurveys, ‘&t Page 19, Yulo County retords, said point &f baginning
balng shown pn sald Record of @upvey as Port Districh Honument ¥.L.3
Thonce Nocth O 12¢ 40Y Mest aleng the West Liie of pald Swamp Land
Sugvay #6807 for a distanes of 05,30 feet; Thepoa Nogth B9 44 26° Past
293,13 Fewt %o & polnt on the Hesterly liwe of the Bacramento-Yolo Pore
Bistrict Dewp Water Channul; Thanoe Béuth 1% 477 187 Wagk along the
Westerly line of said beep Water Channgl for a dlatance of B5Y.06 feet
te the point nf wegimning.

18] An. undivided 3713 interest in all mindrals, mineral depeaits, okl
gas and skher hydrvosarbon substances of avery klnd and chavacter as
repepved in the Deed reoorded Apri) 1, 1994 fn Dol 418 of 0fficial
Pavopds sk page 189 Ip Paver of Jeseph Hedcy Ulide 1XT 2lew lnown o9
Joasph Heary Siida, Jr.

(] an wndlvided 1712 intecest ia ail minavals and any avd all all, gas
and other hydrocarbon substanuas a8 canverysd to Joseph Haazy allde,
Ir,, by tha boed recorded Knrole 15, 198% in Book %08 of Vifivial Hecords
at page 420,

{93 An endivided 1/4 interagt in all wiperals, minerad deposlts, oil,
qub and other hydrocsrbon substanves of svery Xind and character
contained in and upon the granyed prewises, bogether with the cootinulng
clght of ancey for the full enjoymént of said rights so ewoupted and
roservad, Latluding development work, boring of walle, making of
wetavations, ingtallactoh, malntenssce and opsration of pipalines,
storage tenks and other regulsité steactures, and comoval of satd
subgtances o excepted and reascved by all usual, wsonwenient and
neceasary means, but pebject to the obligation Lo make just compensarion
for any lnguiry or damage o growing oropm or othies teprovanents on sald

Moareh fanteal Mabtley (27¢) page 2z of 1)
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premibag pocasioned by the exereias of any of eald rights so excepted or
vaseevad nfovesiad, by the Deed peccwded Pecwphey 14, 1946 In Book 501
of ‘Offigial Recorde at paga 409, Yolo Douary recoxds.

A nonv eroiugive might & way for road purpeees over bhe stcip of land
40 temt in wideh adldiniag West and North lines af Ssetion 27,

TN REE,, HDLB.EH. :

Baresl. 3y
R nonesxolusive rlght of way for road purpeges over the Horth 30 Feek of
- ghe Seuthwest 174 of destion 28, tho Nortlk 30 fest of the Horihwest 1/4
of the ‘Soutlieast 174 of Sectios 29, the Newkh 30 feet of the Wast 30
fest of Ens Norbhoast 1/4 of bhe Bouthesst 174 of Sachion 28, the Hozth
30 fuet and the West 30 Eest of the South 1/2 of che Southesst 144 of
the Horthaast 1/4 of Segtion 28, and.thd Baul 30 feot of the Sowtheast
1/4-6f Buokion 28, and- the East 30 foer of the fSouth 1/2 of tha
Beuelsast 1/4 of ehe §oreheast 174 nf dectlon 28, in W.7H.R.384,
N.0.8.68,, ageording to the official Plat thevesf.

that portion of the paredl of Land described in the Deed to Fhematon
gla6n oiide, af al, yeeorded Qctohes 15, 1974 In Book 955 of offfelal
Reoordy ak page 288, lylng Northorly of the divest sdtension Fanterly of
“whe Horthewn 1ine of the pared) of land deciwibed in the Deed to Lillisn
¥, Bwanston, et al, wenordad Jupm 3, 1959 io Book 577 of 0ffielal
pacerds at page 116, : : -

PRUEPPENG THEREPRON the followingr

{A}) An ondivided 1/3 Lnteweak in and to all oil, gas and minegal cights
in and to sald property, but without afy sight te drill o to eract
stpioteres or gther Imprevements, op to install plpes, od tn edcavate
upon any of the said proparty, escept at such locdtians as shall be
approveld by grintes and hy the W.s. Onops of Enginders, &2 reserved Lo
the Geed exdcutsd by Josgph Haney olide, Je., et al, vegopded hppd) an,
1957 in sook %12 of Offieial Necopds ak page 230.

(141 hn wndivided 3f3 Interest Ln and to 411 oll, gas and okhex mlnagale
vagethey whth €he pight of lageesn and ggrass over a1l of puch property
for the pufposes of exploring For, eitracting and removing such
mingrals, as exvepted ia the deed exocukod by Thosaton Elaen Glida, et
ak, regorded Ockober 15, 1970 in Gool 4955 of Offirial Racoxds It page
225, -

(€} Ao undivides 3712 Lpeesost Sn all wineraks, mlneral depoultn, oll,
429 and other hydrocarbon dubstadced of evezy kind and sharacesy as
caserved in the Uhed Fecopded hgéil 3, 1984 in Book 418 of DEfiaial
fscords At page 460 In favor of Joguph Henry olide ITI, alse known ag
Jeneph Henry Gllde, Jv. ’

(B} An individed 1712 interees Ln al) minersle and any and all vil, gas
and pehed hydrocarbon subpbasees as donteyod to Jetsopli Banly Glida, Jr.,
by the beed recorded March 15, 1987 in Book 508 of ofilaial Roumeds bk
pate 4 30.

Roerh Central Valley {270} ) Page 3 of 11
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{Ej An undividzd ene-fourth intergat Ln all miparala, minzeal deposits,
oli, gis and othay hydrucachon substantes of avexy kind and chsravter
contained in and upen the granted promises, Logethey with the apntinving
right of entry for the full grnjoyment of sakd rights w0 exsepved and '
sepprved, inolwding development work, borlng of welle, naklng ol
axvavatione, lpaballation, meintendnce and opsratlon of plpe iirus,
atorage kacks and other regquisite struotuves, and semovald of naid
aubobancos so sicepbad and rewerved by all weual, sonvenient and
wavgsoary means, bub subjact ve thie obligation to maka just gompensatlon
foy any lnquiry or damage be grovlng cropm ox okher impeovnmants on oeld
promites ocossloasd by the wxerclue of Any of said rights 8o sxcapltad o
repazved atoyepaid. APMr D33-440-01, 02.

ALI0 EXCEPTING PHEHBFEDM. 2 0,27 agre, mora or less, ayciusion sucveyet
by the U.8. Pish snd Wildiide garvide an dellnedkod &b # map tracings
deslgiated OHAWNEL MANGH TRAGT [37Ca-1) and CHANREL HANCH TRACT {27az2}
bepring the date of July 17, 1998, of xecord in the filea of the
pepaetment of the Interlor. A prist dgom tHowe map tracings ke attachod
heratno, . : )

The following deseribed two braosts of land ara Loested in Yolo Counby,
California, siceate approxizataly 32 wiles South of the uity of test
sagramento, Califoxnbs, 4ud balng o pact of the land deswribed in the
grant, beet from Wick Mactinelli, &b ux, to thannel Ransh, a pastaership,
vacordent Ln the official Records uf Yolo Uowety, Gallfornis, May 1, 1974
In Book 1102, Fages 420-431, and the Individual Grast Desd Crom Risk
Martinelll, ev #x, to Channal Renth, a paztnership, recordad in che
offiela) Rgenrds of Yolo Soupty, Galiforgls, July 13, 1982 in Hook 181,
Pages 631-612; sald tragks belng morw pactlavlarly desuribed ag follews;

ALl bearings #nd distances are babed o Ghis Lamburk Btate Plann
toordinate Systsm, NAL 83791, Callfocnis oo %3 divida distances by
£.98080 for ground distanaes, ’

Yot N, Ry . 25citon 26, SowuoL Do Mundiats
TRACTTICLL. WRGIMNING i LLS $isdeanad WU Sewize semment inarked *142, TREFCZ.
1B, il apotinent ki G Nolwes! gonerof tiis et s which ponubes Soirs,
: Morili $1° 02" 247 fast, A LACLED fier,

fhoum o Founad | 356 bttoons sl bar uinwiment ipthed VLR 25, dediimating e 1A Covtier off Neghos
2730, ot 1 M S Psol, ©, T B3T, Yot Uioninty Recurds,
Hsoney.

Soml X1 30T Faan, 6 83 Rt :
e 108 Feds sk W dlefbite Seevace Tt it aparkal *F3, TIREFUZE, uas,
hunee :

sie 1322041 Wi, 19 59 i,
e 858 Fadval WaldBl, Sevice momoment maykad “HA TRITECE |, 10K
thuney

Math &2 397177 Went, 652 11 fiet,
tert FES £yl coped A2l Sy e anesmnnezest arkas] “ 18, FRIFCA 1L 100,
shstow, Jenth B3 3794 Diose, 73055 duwt,
e the groan of HESGINNING, comtamnge O 1F acies, filde or teews
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IRACLIICT), USRI S Hesh mnl Wildhde Nurvicy nionttnent marhud "7, THITLL-
T R sl et warkitig the Nustawest sormer of s twast, und sehich atansaent biars

: ) Mol &8 31412" Fusg, 3693 1) fesd,
o i el 1 142 bution dresd bin mswtament msked “1A-33537, didsignoting the FAL Coreer of Sectione

17426, setan M & 8, Houk 9, Page 133, Yolo Couniy Reeonds;  heiee,
Souih 78 1 1 Vg, 456 s,
w95 Bl qand TGRS Nepvice Deerminit iorked "L, TRZICZ2, 19987, thotws,
S UK W, 1T fo, -

Yo U5 Fish oneeh SR Surviid mtioingit ke *339, YRITCH-2, U987, thorint,
Nt 40" 300 W, iR 23
o it arked *FAD, FRITUZ, JO0R" denige,

{ 13954 Teet, :
L R o Juss

b

AP

The st dustitred o drugs of find; gonvidning i 5 apurépits .37 anms, ke of lews, ang dekinoated mn
sy e dunignated- U1 IAMMEL RANCHARACT (27€x 1) and CHANNEL RANCITTRACT (270}
Dty e e ¢ Tl 17,1008, ok déird b e Mo ol ih Depanisad of the inerar

1. there sre excepted and reserved Feom this drant of Hnsenont all
minerals, Lneludiug gas, oil, apd othes hydrovaghon substances, wedeslylng the
zasament Lands, and thla drant of Basement is mubjess Lo ald dxisting pepe-
ments apd cightg-of-way of gecord held by ehivd pareien, and ko all sutetand-~
ing miners) rights, indluding all otl and gaa ‘lddsen of reguzd, held by thled
partieg, baoludiag but st jimited ta: (djzpgegvatione in Book 418 of deEfioial
Records, page 469, wn Aook 368, pdAgy 420 to Josephk Henry Gf ida I¥%, {b)lp Book
501 of Uftleial Reoprds. pdage 409, (E)in Book 512 of ffficial Necoxds, page
230, and (d)in Book 94% of Officlal Revords, pRge A48,

2.  The Ensemsnt Watsre consise of (L) eny fiparian water zights
appurvennnt to the Bapemedt Lands, (L1} doy appropilative water righte to the
exeent bhose rights 4re appurtonant te the Eassment Lands, (L1i) any uahers,
rhe wighty ko which are guouped uider otptrack botween Bhe Grangor and any
1rgigation or water distrizh, to the skbeni Sudh wabeds ale customactly
applied to the Easemint Landd, and [ivy gy water tromi wells that are in
axlstence oh may e constiucted in the Enture of Lha Efsemsnt Landa or on
those lands deseyibed as pxrepted from the Bzgemest Lande L5 che legsl
desorpeiop and LML ApE capable of Beiny udod by thd Grantor to meintain the
gnaement Lands in a ilooded condlpkon. ~The Edddnent Waters ars Limited bta the
ancunt of Grautor's watepr reasogahly Pequided to waintdin the Papsment Landd
& {looded condition v the elevatlon Ase te esesod the historical fall and
winker gesgopal levsl, Any Docvdy unddrvaken Li-cenneoeion with the
drtormination of {lood elevotioh liwels dnd measurewsdt: logations shall be au
The option and expeste of the Unlted Stavse.,

. tap Grawtory seall pot () aleer o pxisting topogeaphy af or
cwihisate agritultuesl orops on Che Bigemgnt Lands, (ii) otiewwide alver or
Mree G peEmal the wie B§ third partles of the Easament Lande fus any purpowe,
nelaning Lhe onpluration or development of any resorved ntnevals, oz Lidi}
piacu any structures on the Easemend Lands viher than henklng blinds wichout
*he prier writion authorizahiow of dranter given through tha Fioh anpd Wildiife
serwieE,  Such authorlzagion will only be given Lf the Sectetary or his dasig-
vatwl peprosantative detormines that the propoaid activity will not uhange the

fasid Dentral Veliuvy (27C) pagt § of 11
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chavactar of bhe Easemont Lands of adversely affecr the ueg of the Basement:
Lands as waterPowl habltat sultable for migratory hirds.

ik} Orankors and Oxantae agras that the explozaklen, develmpusnt, and
produstion of resgrved cl} and gas deposits by Grantors oL authopdzad thicd
parcles shell be congideved gonpatibie with malntenancy and use of the Esueg-
mant Lands and wacers for tho management. of migratory birds and ehall be
authorized by the Fish and Wwildlife Swevice provided (L) all suploration and
davolopment operations and, in pareiculur, akl detlling zad workoves setivie~
civs, sre wonducked after June lnt and priov o Segtesber lab of gach year and
{iLj Gramtsa, through khe Fish and Witdlife Sevvice shall hava the fight to
approve bhe lodanisns and methods of all proposdd sxployation, dévelopment and
praduotion operations ko insura such ppakations age carrled out in a manner
that Ly vompgtible with provectiom of Grontean’s aagemgnt lotexant.

4. The provisjons of Paragraph 3 horacf shall paf prehibic bunting or
operation of a hunking slubk on tle Basemsnk Lansls and such doe shall e degmad
to by consistent with euiniessnce of the Fasmment Londs as waterfowl hablkat
%o [ang as sich yse is fp accordance with all applleable shata and feders)
laws and tegulstions xbgulsting hunking on privately ayned lands. In bhis
yonnestlon, Geantors may take such artlons as they may daum appropeiste to
improve the Budomont Lando as waserfewi hablikat and to fadilivasa vhe pperns
then of any huntlag wlub an che Bagmment Lands, Intlugding Budiding ox relonoi-
tnp blinds, exeavabing chonnols to hlinds, {wrigating vegetation, fevvillaing,
planting native breds and wetlsnd vegetstlon, peovidad what such troes gnd
yogatation apd incliuded on the Plal and Wildlifa Sarvlne List of Approved
Webland Vagpiabion deeevibed in Exhibit I ateachad vo and {noorpogargd heeein
by reforency, eemoving tvess avl vegataglon o biie sizent they #pocosch on the
opan magsh and Saterture with whe use of the Bateméat Lands ns wacerfowl
pabinat, ond fenovintg beush ko Bhe sxbonk §h encrosthen an dikes and {mpuiog
scoosy cherees Foi huntlayg and maintenanue purpnyes.

B, Grantors Are Aot obligakad %o take any ackion er ko inqur any
wrpanss related to the malatenance or restobatian of the Basepent Lands as
waterfowl hakltat. Hor are Grantors oblidated to apply water %o tho Basement
Lands 6r ko mainkasfn, pepAir; OF SonBGEUGh any watay distribution facilivies
to merve -thy Rdwewent Lands, Howeweg, in any year that Grantors do pet Elood
the fasempnt hafdy in che qudtomaey manner ko thels higstogiaal hunyipy salsen
lavel, Brantes shall havw, ab les eole dlseration, the aonexcloaive sight and
option, but not the obligation, te fiood the Bapgment Lands Crom Octobax 15th
theough HMerch fizer of tha following year. In Chix connattion, Grantea shall
Bava, st Lts Bols diseretion, the rlyht and opkipn, but not she obligation, to
usg any ane 4ll of che Eaggweat Waters Fhat Sfaptds goems sititakle for wakerw
fow) habltar purpoded and to place on the Basament Lanciy and aonvey through
prancors” water disteiomtion [ucillvlew any othey waterye Grantao may acquire
or have availabie to Lt In coonectien with any flooding dong Ly Grantue
poaruuspe to this povagrapl, (i) Orantes shall have the rlght to make [ull vse
wi Graptors' watgy Jistributicn facliivins, (neludisy both exigting favllicien
and any fagillriss ronstructed Lo the future and fncluding 11 waker wakle auvd
putges, to Bhe extent shesp fasilitigs aece papable of gerving thu Easement
Linkls, on ey conditlon Lhat Grantee sball pay the expenms of npevating
grantors punps. exXelunlée ol maintenance codtn, ducing sny poviod of ouch vsd
1y Grantew, sl [ail Granseys ohall pay any taxueq, pypesementd, or othey

nuenl Castral Yalley 4276 Page & of 1
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chargas, sielnding actual watdr coste, dum Lo any wakor o frrigation district
‘on acount of the wes by Qrantes of Easseseant Watar supplied by sugh dbetrist.

. %, OGfantor shall pol grant any additional easementa, eighte-pf-way, ot
other istergabs in #he Edsement Lands, othar than a few or leasshold interest,
or grant oy Gthéxwise teapsfer ko any other parytn: o enkity ok to other laqds
ow athowwing abandng or relinguish ‘any Zagement Wabtars without thy prioy
welbian avthopizacion bf trantge given through tha 1.8, ¥Fiah and wildiife
Servigg.  Such awthorlzation will be given unlond the Saopetary op his dasige
neted repraparitative detetnines that she proposed Loteiest or trangfec will
{ntef fur with tha use of tha Duoumany honde as wataripwl habitak asuikable for
mlgritdey bigde or intarfeve with the availability of Hasewent Walers for the
Easgment. Lands, This paragraph shall not prohibit the Sransfer of @ foa title
or laagehold inkarest in the Basswent Lands that. io subjeet to the torme of
thig prant of Easament. S . : ’

4. ypon apedptance of thin Grant, LhR essement interest apquiyed by the
Uited Statee shall bedome. a componént pare vf the Natlonal Wildilfe Rufuge
gyatdiy dnl ghall be mubiject to those laws and regulatlons pertaining Lo the
‘fiabiopal WElA1LEe Rafuge Syabew Ghak are -applicable ko the cesement. interests
hadng asiaieed.  Violutlon of hons applicshle Laws ang -regulationg may dube
Jeer e vislator ko vivil andfor crlmingl. penaltlisz.  Laws and regulat long
that régulste conduct that doms Aot sffeck the. property Interesty cosvoyed to
£hi# Unitad Svakes wheough chis Grant of Easement pue nou_applicabla,  Fer
siample, @yulakions sontrolling hudsisg and £iahing ox any pebliv wbé are nob
applitsble sings these righta havs nobt baen oonyeyed. o )

¥. Thy Grankee acknewledges that adoption of laws or regulatione thakt
prohibit henging of all migratory waterfoul on ths propecty fo¥ & cuntinuous
pariod of ghivey-six (36} monshs shall deprive the Orantoy ¢f the poivary
aronomie baneficial use of the fem ogtabe ln Lhe properby. Thegefors. the
Granteos, and LEx agelgne, reserves the fivet right of pufesal te acguire Che
vemalning foe Lntecest in the orantor’s peopecty in the ‘wvant that watesfowl
hinting seasahs in the State of Califernia ace pioppad for a pEELON Of thres
consaoutive years wlthour the Likelihood of ralngtatement. THe agguibition of
thite romaining rights is eovvingent tipan Congredalonal; SLate, dnd Councy
approvaks whers appllcebie, nod che apmioprlakion of sufflciant Funds, This
vight of flesk pefuzal ko contingent mpon the rvacelpt of a wrltead offer &o
se)l this remdining lnterssc Irom tie indlvidual landownie, and the valua tor
thiw ramaining lnkecest will ba Based spon an approved [ale navket value
appraisal. o

5. this Grank of ke Cc W shall be binding wpon, and shall inwure to the
benefly of, the Grantor, lL.x awzercsoss and adstgny and Granted and ika ase
" slgns. .

10, THIS OGHANT 15 MADE SQUaBCT Ta pxisclng rlghta of way, of record or
in. use, for roads, pips)iond, ditches, canala, pondules, tetephone pnd
algetpienl trshsmigsion lines, on, over @nd acrosy sakd premisws) - ALSO
SYBTECT 0 al) covenants, terms and condiLions, tgate fotlong, dratnage righve,
Cngrevmenty and permits of record or in use, and all auhstanding minaval
rights, inciuding oi} and gas leases of cdecond, axgeptions and endarvikions of
recopd ae of the data of recosding hexeln.

North Cenkrel Valley (370} page 7 of 11
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11, Tbis Grant of Essemant twposge no othear phligatlons op vestrigbioeng
an Bhe graptor and welther they nor bhele suvcensors, noc any pther pswson o
entity elainting under them, shall be In any way reukrioted from naing akl of
the gubjgut lands Ln bhe custowmdry manney sxoppk as provided hagwin,

11, THIS GRANT Lo mada in complidnes with adtlflescion to ¥olo Connty
Board of Supecvisere Jupe 23, 1998, and shall not otharwiee Limie the eontral
and management over wresident wildlife species vestad updar lae in the
Californils Fieh and Game Commission and the Department of Fish and Game.

TRESE WHEREOF, the Grautors have hersunto set theis hand am of this

()
mgf“miw, day of Mﬂhﬂ:maa ap above written..

CHANNEL RANCH, a pavtnecahip

Aalao hioun

Seeven d. Jensligs,

Seeven Janningy

[ L L R R

CERYIFICATE OF AQCEPTANCE
state of Callfopnis Goveyament Code Spoeion 27181

This i tu certify thet che Seccetary of the Yaterivr, actling by and arough
Wia authorlzed ropresentativa, the Senlor Realty Offiesr. 0.4, Piah and Wild-
1if% Service, horsby accepts oo behalf of the URITED BTATES OF AHERICH, thy
real proporty describod in the within Grant of Basement and congants of recor-
dat ion chareot. ’

Late Seulor Reatty off Gear
U.g, FiSH AuB WILDLIFE SERVIUE

Bogen Centted aliay (AT taysr B of 11
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ACKNORLEDBEHERY
stars oF Skl
. \ 1 58
COUNEY OF Soms Frceone
On . Gwopaadk WY 1008, hefare me, Kethem suCovmed Mibo,  pereonally

appoayad HUraven ©. Jennings aiso known a3 Steven Jfennlags, perapnally known to
ma {or proved £o ne on the basle of satisfactory ovidence) to he tha person
whoae nawe is subserdbed ko the within instrument and ecknowledged to me that
he expovbad the some in hiw Gapacity, and chat by his signature on the
instrument, Ghe peteon, or bha enkity upen behali of which the péveon acbed,
exavutad the instriment. )

WITHESS my hand and officiel seal.

{SEAL}

Notdey Public

Ml

Signatucs ‘MN \rw \V'V\-M"

A0 1B SANAE NG
Carigon ol ta ¥
ooy Pubin - Ca T 4
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CALIFORNIA ALLPURPOSE AGKNOWLEDGMENT

P T g S PV o B PR e L U e e e o et S e e e

Siele of C"W

Coriniy of _%M C.-.Mw,.;_,.

on .31\ helore me, Wakisbaae S baawands, | b ok el s .
e Fivtid R Yely o Qi b by, "Fane Dol ) Y

pewsonally ogpearedt MW Vooraanes o -,
. NG B Sumens

» parsonaly knovie 1o me - OR = proved ko me on tha hasls of selisfactory evidencs io ba the parann(s)
whose namals) Isfars subsorbed to fhe withininsirumant
and acknowladged to ma thal he/she/diiey okedulod (e
sang In highertheir authorized capacltylles), arid that by
hisheritiol slgnituee{s) on e istrmnen Lhe parsen(sl,

M:fmﬁ::i’ﬁ;ﬁg‘m or tha gritlly uaon behall of which tha person(s) ucied,
ity Punlic - Cosfomia axeculad e ingirumen,

Sar frenchon Courty
My Canme, Bapiies a4 6.7

':;"h'._ :_."

WITNESS my hand and olidial see,

S N Y \w—*(/{,.,,..

[/} “Brgahaues ol HEury Pribie

OPTIONAL
Tiough he wipemalion bokw 1 nof feprod by iaw. il may prove valwable £ parsons arlymg) on e documant unt vould pravent
Niducent remgval anc nttatlirgn) of this komi 1o anether gecumen,

Degcription of Attached Dosument
Title or Type of Documenl: _,.%m,&'{. MYk ATy

gocumant Gatg: B9

?MM&#-’-"}Z-9&%%&&&%7&#%*’%@%&‘@%#%

5 47 AT 2T T AT R R T T R AT

Nupibar of Pages: _ e

Siganrfs} Gthar Than Mamerd Above: 77777
Capanity{les) Claimed by Signar{s}
Signur's Mame: _ i - i Slgners Mame:

indlivictual S individuat

Corporale Qffiger ] Corgaraie Difigar

THIBESE v e oo s e |+ THIR{BE

Pudner —  Limiad  Gongearf i Parther —  Limiled  Gensra

Attorray-In-Fact ! Allorrny-in-Fast

Trustes Trustpe

Guardian o Conservator  RRDIIULGMN | ©wasdian or Conservalor

Ciher: e R ! Le7:] A

Sign ts Bepresening

B I L P PP R R e U NN N U
R S A LI R LY TR SR U T Propty %' S o Gpe Yo Jopl b QW AUM S0
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Lemna minor
Potamegeton pectinatus
Potamoygeton Hpeclas
ganhichelliia palustris
Najas guadalugensis
Chare specles

Sclrpus aputus
{tula) R
Bolrpus robustus
Sobrpus fluvidtcilie
Larerx species
Heleocharis palustis
Uyperug specion
Bohlnvdorus bagrterol
Sagittardya latifolia
Sagletaria speciss
Typha species

Echinochloa crusgalli
teptothlea fascicularis
Heieochica sehoenoides
Crypale ndliaga
Polyyonum specles
hmaania cocclinea
fagpalum distichun
gynodon dactylon

pughiwesd

Sago pondwyed
Other pondweads
Horned pondwesd
southexs nalad
Muskgrasg

Ha&ﬂéﬁam bulzush

Alkali bulrush

- Rivar bulrush

Sedyes

Bpike yush

Filat sedges {(nutgraos}
Hurhead

Wapate, dogk potats
Arzawhoad

cattails

Holar soila

Watergrass
Sprangletop
Swamp tlmothy
Prickle grass
Smartweeds
Radsten -
Jaint grasy
Barmuda grags

Uplandos:

Fhalarks tuberosa var. gtenoptura
Fhalari¢ suberess var, hiviiglumins
Phalaris arvndingces

Sorghun halepanee

setavla species

Disksehlin ppicata

Hurth Centrol Valley (27C)

Harding guase
Parla grase

hewd candry grags
Johnron grasg
Briatle grass
Salegrans

Pagoe 10 of 11
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Apzropyton alopgatum Tall wheakgrass

Melilotus apaolen ) Suesatoiovars
sulentd Lic. amh Somann. Mt
Sninida. daekiomests,
Retragalivun cloer Ofaar wilkvetah
tatua worniculatus Biedafont tyafoll
%allx gooddingli . Black wlilew
Salln hindslana : Sariethiar willow
Pepulug Ersmontii Pramont sobtonwend
alnus rhombifolia Wity dldar
Elaepgnus angustifolla Musaian vlive
Roreh Central Vallay {270) Page 11 of 13
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FISH AND WILDLIFE SERVICE
NORTH CENTRAL VALLEY WHDLIFE MANAGEZMENT AREA

L CHANNEL RANCH TRAC’

. o (3701}
A‘;:? ' .11 ACRES
— © YO1G COONTY, CALIFOMAA -
- n el .
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UNITED STATER DEPARTMENT OF THE INTERIOR
FiSil ARD WUDLIFE SERVICE _
L NORTH CENTRAL VALLEY WILDLIFE MANAGEMENT ARRA
CHANNEL RANCH TRACT
(8v0z-2}
*"[i&' 0.16 ACRES
1010 COUNTY, CALIRORKIA
] 20 40 B 120 160
: FEET
HOUNY DIABLO MERIDIAN
: F
CALIFORKIA SPES. ZUNE 2 . BYNRAIE ! !' !
GRID = 039938 ] } P
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CEGE D

/
Y T R QR 2
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SR et RUEAW SRS 1ML

o SEE weRt RLEAG SEL GY SHE NS AND WILDLFE SERVICE JUNE 1998, AND
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	Structure Bookmarks
	Holly Geneva Stout, Esq. California Water Commission P.O. Box 942836 Sacramento, CA 94236-000 l cwc@water.ca.gov 
	Subject: Notice oflntention of United States Fish and Wildlife Service to be Heard at May 17, 2023, Resolution of Necessity Hearing of the California Water Commission 
	APN 033-440-002 -DWR Parcel No. YBSH-172 Channel Ranch Partners -FWS Easement# 27C -190.9 acres 
	Dear Ms. Stout: 
	Pursuant to California Code of Civil Procedure Section 1245.235(b)(3), the United States Fish and Wildlife Service submits this notice of intention to be heard concerning the above-referenced easement interest in DWR Parcel No. YBSH-172 during the May 17, 2023, Resolution of Necessity Hearing. Please include in the administrative record for this proceeding the enclosed Fish and Wildlife Service comments concerning this parcel, which were previously submitted on October 6, 2022. 
	Sincerely, 
	Curtis McCasland Assistant Regional Director Refuges Program United States Fish and Wildlife Service California Great Basin Region 2800 Cottage Way, Suite W-2606 Sacramento, CA 95825 
	Enclosure 
	Holly Geneva Stout, Esq. California Water Commission P.O. Box 942836 Sacramento, CA 94236-0001 cwc@water.ca.gov 
	Subject: United States Fish and Wildlife Service Submission of Comments forthe October 19, 2022, Resolution of Necessity Hearing California Water Commission 
	APN 033-440-002 -DWR Parcel No. YBSH-172 Channel Ranch Partners -FWS Easement# 27C -190.9 acres 
	Dear Ms. Stout: 
	As provided in the September 26, 2022, Notice ofthe Resolution of Necessity hearing, the United States Fish and Wildlife Service ("FWS" or "Service") submits these written comments for consideration by the California Water Commission ("Commission") and inclusion in the record of this proceeding concerning the above-referenced easement in which the United States holds an interest. 
	Fedel'ld Interest in DWR Parcel No. YBSH-172 
	First, the Commission must understand that the conservation easement held here is an interest in lands held by the United States. As such, absent a waiver of sovereign immunity, a federal interest in real property cannot be condemned. United States v. Navajo Nation, 556 U.S. 287, 289 (2009). ("A waiver of the Federal Government's sovereign immunity must be unequivocally expressed in statutory text, and will not be implied. Moreover, a waiver of the Government's sovereign Immunity will be strictly construed,
	U.S. 273,286 (1983) ("Congress intended the QTA to provide the exclusive means by which adverse claimants could challenge the United States' title to real property."). Moreover, this waiver as related to a mortgage or lien is nmmwly construed, See, e.g., Hussain 1l. Boston Old Colony Ins. Co.; 311 F.3d 623, 629 (5th Cir. 2002) (Section 2410 "was speclfically passed to waive the sovereign hrurttmity of the United States so. that private parties could get the government into court when necessary to quiet titl
	Procedural Background 
	Our Realty Section, Refuge Staff, and the Department of Water Resources ("DWR'') participated in a meeting concerning this Project and exchanged a few communications in February-April of 2021. FWS heard nothing further until our Realty Section began receiving letters in late 2021, concerning easement parcels that were included in DWR's Batch A Resolution ofNecessity hearing process. ln connection with this particular parcel, our Realty Section received a letter dated June 15, 2022, from DWR Right-of-Way Age
	Channel Ranch Easement 
	Enclosed herein as Exhibit A is the Easement by which Channel Ranch granted to the Uttlted States by Grant of Easement recorded on September 3, 1998, a perpetual conservation easement over a total of 190.89 acres under authority of the Migratory Bird Co)lservation Act of February 18, 1929 (16 U,S.C. 715, et seq. as amended), which authorizes the Secretary ofthe· Interior to acquire certain lands or interests therein for waterfowl habitat. The purpose of this easement is to maintain habitat for waterfowl. Th
	relinquish any Easement Waters without the prior written authorization of Grantee given through the U.S. Fish and Wildlife Service. Such authorization will be given unless the Secretary or his designated representative determines that the proposed interest or transfer will interfere with the use of the Easement Lands as waterfowl habitat suitable for migratory birds or interfere with the availability of Easement. Waters for the Easement Lands." Paragraph 3 of the Easement prohibits the Grantor from altering
	As required by the National Wildlife Refuge System Improvement Act of 1997, before authorizing a use that affects our easement interest, the Service must first make a compatibility determination (16 U.S. C. § 668dd(d)(3)(A)(i}). A compatibility detemiination is a written deter.mi.nation signed and dated by the Refuge Manager and Regional Chief, signifying that a proposed or existing use ofa national wildlife refuge is a compatible use or is not a compatible use. Compatible use means a proposed or eidst!ng w
	As stated in the Channel Ranch ~asement, the landowner cannot grant an additional easement without the prior written ffilthorization of the Fish and Wildlife Service. In order to facllitate this Project, we are reviewing hydrologic data provided by DWR, engaging with the landowner, and will work with DWR and the landowner to resolve identified issues. Upon receipt of an application, the Service will then engage in a compatibility determinati011 for the Project, as required under federal refuge law and regul
	Existing Purpose of USFWS Easement on Channel Ranch Partners Parcel 
	The USFWS Easement was purchased to protect wetlands and easement waters in perpetuity for waterfowl and other migratory birds. Wetlands on this property are considered managed freshwater wetlands and consist of a complex of shallow wetland impoundments contained by levees that are delivered water through managed irrigation infrastructure. Landowners actively manage the water levels 
	of these wetlands using water control structures to promote beneficial wetland vegetation and provide foraging habitat for wintering and migrating waterfowl. Although water depth varies with wetland topography, landowners typically mange for an average depth of 8-10 inches that provides optimal foraging habitat for most waterfowl and a great diversity of migratory waterbirds. 
	DWR's Proposed Flowage Easement 
	Under DWR's proposed flowage easement, the landowner would grant a perpetual right0of-way and easement in the real property, for the purposes of seasonal floodplain fisheries rearing habitat and fish passage in the Yolo Bypass. In addition, the proposed flowage easement would provide the Grantee (DWR) the right for the flowage of water over and upon the Property as may be required for the present and future permitted construction and operation of fish passage and floodplain restoration projects. It is not c
	Anticipated Project Impacts from DWR data 
	According to DWR analysis1 the Big Notch Project Would flood the Channel Ranch Partners Parcel 033-440-002 an average· of 6.4 additional days above 6" within the November 1 through February 28 hunt period. The number of additional days the parcelwould flood above 6" during the hunt period would range from O to 33 days. These days represent flood levels tha:t oould potentially impact waterfowl use and hunting quality. The parcel would flood an average of 5.9 additional days above 12" during the):mnt period, 
	Standard for Resolution of Necessity 
	The lands covered by this United States easement are already appropriated for a public use •. -As such, the Commission must follow certllin procedures to make determinations as to whether the proposed new use is either compatible with or more necessaiy thah the existing use. CCP 1240.5 l O requires that the proposed use will not Unteasonabljr interfere with or impair the continuance of the public use as itthen: exists or may reasonably be expected to exist in the future. As noted, this easement was acquired
	migi:atory birds as long as they had the incentive to hunt and enjoy passive recreation on their properties. Increased flooding has the potential to decrease hunting quality, decrease landowner access, and increase infrastructure maintenance costs, all of which could be impedirnel)ts to future management of the property as migratory bird habitat. The April 6, 2022, letter from DWR states without explanation that operation of the Project is compatible with the existing conservation easements and will not unr
	Conclusion 
	The Fish and Wildlife Service has been in contact with the landowoerforthis property. We have initiated discussions to determine if reasonable measures can be implemented to ensure landowners have access to the property and to identify other reasonable improvements, such as modifications oflevees and water control structures, to ensure these properties can continue to be managed and used as private wetlands. As stated in the USFWS Easement, the landowner cannot grant an additional easement without the prior
	Sincerely, 
	Curtis McCasland Assistant Regional Director, Refuges Program United States Fish and Wildlife Service California Great Basin Region 2800 Cottage Way, Suite W-2606 Sacramento, CA 95825 
	Enclosure 
	cc: Catherine McCalvin, DWR Elizabeth Vasquez, DWR Rachel Taylor, DWR Mario Manzo, BOR 
	EXHIBIT A 




