United States Department of the Interior

FISH AND WILDLIFE SERVICE

2800 Cottage Way, Ste 2606
Sacramento, CA 95825

In Reply Refer To:
FWS/LR&/IRO8/IR10

Holly Geneva Stout, Esq.
California Water Commission
P.O. Box 942836
Sacramento, CA 94236-0001
cwce(@water.ca.gov

Subject: Notice of Intention of United States Fish and Wildlife Service to be Heard at May 17,
2023, Resolution of Necessity Hearing of the California Water Commission

APN 042-270-017 — DWR Parcel No. YBSH-139
Thompson Trust, et al. - FWS Easement # 24C — 142 acres (DWR — 102 acres)
Dear Ms. Stout:

Pursuant to California Code of Civil Procedure Section 1245.235(b)(3), the United States Fish and
Wildlife Service submits this notice of intention to be heard concerning the above-referenced easement
interest in DWR Parcel No. YBSH-139 during the May 17, 2023, Resolution of Necessity Hearing.

Please include in the administrative record for this proceeding the enclosed Fish and Wildlife Service
comment letter concerning this parcel, which was submitted on October 6, 2022.

Sincerely,

CURTIS Digitally signed by CURTIS

MCCASLAND
MCCASLAND Date: 2023.05.10 14:11:56 -07'00°

Curtis McCasland
Assistant Regional Director
Refuges Program
United States Fish and Wildlife Service
California Great Basin Region
2800 Cottage Way, Suite W-2606
Sacramento, CA 95825

Enclosure
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Umted States Department of the Tnterior

FISH AND WILDLIFE SERVICE
2800 Cottage Way, Ste 2606
Sacramento, CA. 95825
In Reply Refer To:
FWS/LRE/IR0S/IR10
By Electronic Mail
Holly Genéva-Stout, Hsq.

California Water Commission
P.0. Box 942836
Sactamento, CA 94236-0001
cwe{@water.ca, goy,

Subject: United States Flsh and Wildlife Service

Submission of Comments for the October 19, 2022 Resolution of Necessity Haarmg
California Water Commission

APN 042-270-017 - DWR Parcel No. YBSH-139
‘Thompson Trust, et al. - FWS Basement # 24C — 142 acres

Dear Ms. Stouf: . |

As provided in the September 26, 2022, Notice of the Resolution of Necessity hearing, the United States
Fish and Wildlife Service (“FWS” or “Service™) submits these written comments for considoration by the
California Waier Commission (“Commission™) and inclusion in the record of this proceeding concerning
the above-referenced eagement in which the United States holds an interest.

Federal Intorest in DWR Parcel No, YBS_H—ISQ

Fitst, the Commission must understand that the conservation easement held here is an interest in lands
held by the United States. As such, absent a waiver of sovereign immunity, a federal interest in real
property cannot be condemned. United States v. Navajo Nation, 556 U.S, 287, 289 (2009). (“A waiver of
the Federal Government’s sovereign immunity must be unequivocally expressed in statutory toxt, and will
not be implied, Moreaver, a waiver of the Government’s sovereign immunity will be strictly construed,

in terms of its scope, in favor of the sovereign.”™); Minnesota v. United States, 305 U.S. 382, 386-87
(1939), superseded on other grounds by statute as stated in Morda v. Klein, 865 F.2d 782, 783 (6th Cir.
1989); Urah Power & Light Co. v. United States, 243 U.S. 389, 405 (1917). The sole extant statutory
exception to this federal preemption relating fo condemning real propetty owned by the United States is
under the Quiet Title Act (“QTA”), 28 US.C. § 2410(a), and this is a limited waiver of sovereign
immunity. Jd. (the United States “may be made a party” in a case “to condemn . . . real or personal
property on which the United States has or claims a mortgage or other lien.”); Block v. North Dakota, 461
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1).8. 273, 286 (1983) (“Congress intended the QTA. to provide the exclusive means by which adverse

claimants could challenge the United States' title to real property.”). Morgover, this waiver ag related toa

mortgage or lien is narrowly construed. See, e.g., Hussain v, Boston Old Colony Ins. Co., 311 ¥.3d 623,
629 (5th Cir. 2002) (Section 2410 “was specifically passed to waive the sovereign immunity of the United
States so that private partics could get the government into coutt when necessary to quiet title or resolve
priotity of liens ot mortgages™); Village of Wheeling v. Fragassi, No. 09 C3124, 2010 WL 3087462, at
w4 (N.D. T, Aug, 2, 2010) (lease not & mortgage o lien under § 2410); Ansonia Nat’l Bank v. United
States, 147 F. Supp. 864, 865 (D. Conn. 1956) (sasement not a “lien” under § 2410).

Likewise, the docitine of prior public use ensures that the United States” interest, absent a conteary
statutory provision enacted by Congress, triumphs over a state or Jocal government’s effort:to condeinn
fedetal lands or real property interests, The doctrine is designed to prevent courts fiom becoming
embroiled in competing claims by governmental entities to the same propetty. Seg United States v.
Acquisition of 0.3114 Cuerdas of Condemnation Land More or Less, Located on Calle, 753 F. Supp. 50,
54 (DPR. 1990) (“Without the prior use doctrine, there could be a free for all of battling entities atl
equipped with eminent domain power, passing titls back and forth.”). Simply stated, even ignoting that
the public interest of the United States may be supreme, our prior public interest reflected in the United
States’ ownership of the property suffices to block any condemuation by state or local governments.

Procedural Background

Our Realty Section, Refuge Staff, and the Department of Water Rosources (‘DWR”) participated in a
_ meeting concerning this Project and exchanged a few communications in February-April of 2021. FWS
heard nothing flther until our Realty Section began receiving letters in late 2021, concernifig easoment
patcels that wero included in DWR’s Baich A Resolution of Necessity heailng process. Tn ¢onnection
with this particular parcel, our Realty Section received an undated leiter from DWR Right-of-Way Agent
Nathan Myhte, indicating that DWR intended to acquire a flowage easement on this consetvation
casement parcel. In response, the FWS submitted 4 letter to Catherine MeCalvin of DWR dated February
14, 2022, setling forth the fedetal interost in the conservation easement. DWR responded to'the Service’s
letter on Aptil 6, 2022, DWR submitied written notice of the Resolution of Necessity Hearing on April
25,2022, As required within 15 days of the date of the Notice of Hearing, FWS submitted its wriiten
request to be heard on May 9, 2022, regarding this Parcel, and submitted written comments on May 12,
2022, For unexplained reasons, this parcel was removed from the agenda for the May 18, 2022, RON
hearing. DWR provided notige of the second informational hearing for this paroel on August 23, 2022, to
which FWS responded with its notice of intent to be heard at that hedring on Septenaber 13, 2022. The
Service provided oral comments at the Septomber 21, 2022, informational hearing. On Septefber 26,
2022, DWR issued notice of the Resolution of Necessity hearing for this patcel, to which the Service has
submmitted a notice of intent to be heard. In addition, the Service submitted an additional commiont lctter
on July 7, 2022. We request that all Service submittals outlined here be included in the record of this
proceeding. : ‘ o

Upper Swanston Ranch, Inc. Easement

Enclosed herein as Exhibit A is the Easement by which Upper Swanston Ranch, Inc,, Swanston
Properties, and G. Exting Linggi, Trustes of the Marilyn J. Linggi Testamentary Trust, granted to the
United States by Grant of Hasement recorded on April 16, 1999, a petpetual conservation easemgnt over a
total of 2,494.67 acres under authority of the Migratory Bird Conservation Act of February 18, 1929 (16
U.8.C. 715, ¢t $oq. as amended), which authorizes the Secretary of the Interior to acquire certain lands or
intorests thetein for waterfowl habitat. The purpose of this casement is to maintain habitat for waterfowl,
The United States expended four million dollars ($4,000,000.00) for the easement, which is 2 cotponent
part of the National Wildlife Refuge System and subject to pertinent National Wildlife Refuge system
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laws and reg'ulations; The patcel now in ownership to the Thompson Trust, ot al, is a portion of this
larger Upper Swanston Ranch easement, consisting of 142 acres.

Notably, the easement in Paragraph 6 specifically provides that the Grantor “shall not grant any additional
easements, rights-of-way, or ofher interests in the Easement Lands, other than a fee or leasehold interest,
or grant or otherwise transfer to any other person or entity or to other lands or otherwise abandon or
relinquish any Basement Waters without the prior weitten authorization of Grantee given through the T.S.
Fish and Wildlife Service. Such authorization will be given unless the Secretary or his designated
representative determines that the proposed interest or transfer will inferfere with the use of the Easement
- Lands as waterfow] habitat suitable for migratory birds ot interfere with the availahility of Easement
Waters for the Easement Lands.” Paragraph 3 of the Easement prohibits the Grantor from altering the
existing topography, or from otherwise altering or using or permitting the use by third parties of the
Besement Lands for any purpose without the prior written authorization of the Service. Such
authorization will only be given if the Secretary of the Interior or her dasignated representative
determines that the proposed activity will not change the character of the Fasement Lands or adversely
affect the use of the Basement Lands as waterfow] habitat suitable for migratory birds.

Similarly, 56 CFR 25.44 requires pormits for use of easement areas administered by us where proposed.
activities may affect the propetty intersst acquired by the United States. This inoludes instances where

the third applicant i a governmental entity which has acquired a partial inferest in the servient estate by
subssquert condemnation. Regulations regarding rights-of-way in easement areas are found in 50 CFR
part 29.21.

As required by the National Wildlife Refuge System Improvement Act of 1997, before authorizing a use
that affects our casement interest, the Service must first make 2 compatibitity determination (16 US. .

§ 668dd(d)(3)AI()). A compatibility determination is a written. determination signed and dated by the
Refuge Manager and Reglonal Chief, signifying that a preposed or existing use of a national wildlife
rofuge is a compatible use or is not a compatible use. Compatible use means a proposed or existing
wildlife-dependent recreational use or any other use of a-national wildlife refuge that, based on sound
professional judgment, will not materially interfere with or detract from the fulfiliment of the National
Wildtife Refuge System mission or the purpose(s) of the national wildlife refuge (50 CFR 25.12(a)). In
making the determination, the Refuge Manager must consider not only the direct impacts of a use but also
the indirect impacts associated with the use and the comulative inupacts of the use when conducted in
conjunction with other existing or planned uses of the tefugs, and uses of adjacent lands or waters that
may exacetbate the effects of a refuge use (603 FW 2.11B(3)). 'This federal compatibility determination
is markedly different from the representations DWR. has made that operation of the proposed Project is
compatible with the existing conservation easements. ' :

As stated in the USFWS easement, the landowner cannof. grant an additional easement without the prior
written authorization of the Fish and Wildlife Service, In order to facilitate this Project, we are reviewing
hydrologic data provided by I'WR, engaging with the landowner, and will work with DWR and the
landowner to resolve identified issues. Upon receipt of an application, the Service will then engageina
compatibility determination for the Project, as required under foderal refuge law and regulation. Note that
the Service cannot make a cotpatibility determination on future permitted construction and operation of
the fish passage and floodplain restotation projects amounting to a change in the Project not analyzed
previously. Should they arige, any future changes to the Project would require additional environmental
analyses, Such fiturs projects would alse require a federal conpatibility determination, but this cannot
occur until these projects have been sufficiontly analyzed in future environmental analyses, which would
allow us to ensure proposed future modifications do not impact our interest in the propetty.




Existing Purpose of USFWS Easement on Thompson Trust, et al, Parcel

The USFWS Fasement was purchased to protect wetlands and easerment waters in perpetuity for
waterfowl and other migatory birds, Wetlands on this property are considered managed freshwater
wetlands and consist of a complex of shallow wetland impoundments contained by levees that are
delivered water through managed irrigation infrastruecture, Landowners actively manage the water levels
of these wetlands using water control structures to promote beneficial wetland vegetation and provide
foraging habitat for wintering aud migratitig waterfow!. Although water depth varies with wetland
topography, landowners typically mange for an average depth of 8-10 inches that provides optimal
foraging habitat for-most waterfowl and a great diversity of migratory waterbirds.

DWR’s Pmposed Flovage Easement

Under DWR’s proposed ﬂowags easemant the landowner virould grant a psrpetual nght-of wa:y and
easernent it the real property, for the purposes of seasonal floodplain fisheries rearing habitat and fish
passage in the Yolo Bypass. In addition, the proposed flowage easement would provide the Grantoe -
(DWR) the right for the flowage of watet over and upon. the Property as may be required for the present
and fisture permitted construction and operation of fish passage and floodplain restoration profects. It is
not clear if the easement would allow alteration to-riparian habitat. The proposed flowage casement
would alse iiclude theiight to flow water and materials and by-said flow erode; or p]ace or depomt earth,
debiis, sediment; or other material.

Antlcipated Project Impacts from DWR data

Accordingto DWR analysis, the Big Notch Project would flood the Thompson Trust ot al. Parcel 042~
270-017 an average of 9.4 additional days abave 67 within the November 1 through February 28-hiint.
period. ‘The rumber of additional days the parcel would flood above 6” during the hunt period would -
tange from 2 to 44 days. These days teptesont flood levels that could potentially impact waterfowl use
and hunting quality. The patcel would flood an average of 9.4 additional days above 127 during the hunt
period, with a range from 0 to 39 additional days flooded above 12”. These days represent-flood levels
that could potentially imipact tandowner acoess in addition to waterfowl use and hunting quality. The
parcel would flood an average of 8.9 additional days above 187 during the hunt period, with a:range from
0 to 25 additional days flooded above 187, Thesedays tepresent fload levels that oould potentially. frpact
wetland infrastrocture (leVeeS, ‘water contml stiucltures) in addition td.access, waterfowl use and: huntmg

- (uality.

Standard for Resulutiun of Neccssity

The lands covered by this United States casement are already appropriated for a public use. As such, the
Commission must follow certain procedutes to make determinations as to whether the proposed DEW use
18 either compaﬂble with 01: more nacessary than the exns.ﬁng use,

CCP 1240.510 requires that the propesed use will not unreasotably mterfere with or 1mpa1r the
continnance of the public use as it then exists or may reasonably be expocted to exist in the future. As
noted this easement was acquired for the purpose of waterfowi habitat suitable for migraiory birds.

Under CCP 1240, 610 the Commigsion would need to ﬁnd that use for which the propetty is sought to ve
taken is a more necessary public use thati the use for which the property is appropmated




Increased flooding over 6” in depth on these weflands would likely have a negative impact on sigratory
bird foraging habitat, potentially impacting watetfowl use and ultimately hunting quality. Increased
flooding over 12” would further decrease migratory bird foraging habitet and would also impact
{andowter access by potentially flooding roads/ levees/hunting blinds and making it unsafe for hunters to
wade the wetlands. Pinally, increased flooding over 18” would not only impact migratory bird habitat
and landowner access, but significantly overtop roads, levees and water control structures potentially
causing costly damage to wetland infrastructure. The FWS purchased a conservation easement on this
property with the understanding that landowners would continue to optimally manage their lands for
migratory birds as long as they had the incentive to hunt and enjoy passive recreation on their properties.
Increased flooding has the potential to decrease hunting quality, decrease landowner aceess, and inctease
infrastructure maintenance costs, all of which could be impediments to future managetnent of the propetty
as migratory bird habitat.

The April 6, 2022, letter from DWR states without explanation that operation of the Project is compatible
with the existing conservation sasements and will not unreasonably interfere with or impair the
contitmance of the Service’s public use as it exists or may reasonably be expected to exist in the future.
Citing to the Fasement for the ‘Upper Swanton[sic]’ property, the DWR lettor further indicates the
Service's conservation casements specify that the “properties are subject to a nonexclusive right te flood
the properties betwesn October 15 and Mareh 1, as an existing use.[footnote omltted] Therefors, DWR
does not anticipate the need to modify the existing Service conservation easements.”

The 1999 Upper Swanston Ranch easerent provides in Paragraph 5 thet “[hjowever, in any year that
Grantors do not flood the Fasement Lands in the custornary manner to their historical inting season
level, Grantee shalt have, at its sole diserstion, the nonexclusive right and option, but not the obligation,
to flood the Easement Lands from October 15"1 through March first of the following year.” However,
flooding by the United States in the “customary manner to their hunting season Ievel” would be for the
purpose of maintaining habitat for waterfowl, which is not the same as the prospective flooding under the
proposed project to the levels shown in modeling, which in certain cases exceed the hlstonc levels that
were contemplated in the Upper Swanston Ranch easement.

Cenclusion

The Fish and Wildlife Servics has been in contact with the landowner for this property. We have initiated
discussions to determine if reasonable measures can be implemented to ensure landowners have access to
the property and fo identify other reasonable improvements, such as modifications of levees and water
control structures, to ensure these properties can continue to be managed and used as private wetlands.

As stated in the USFWS Easement, the landowner cannot grant an additional easement without the prior
written authorization of the Fish and Wildlife Service, which, in determining whether to grant such
authorizalion, will be looking at whether the proposed inferest interferes with the use of the Easement
lands as waterfow! habitat suitable for nrigratory birds. To that end, we request DWR continue to work
with FWS and the landowners to implernent reasonable measures to help ensure this propesty continues to
provide the migratory bird benefits for which it was acquired, regardiess of a Resolution of Necessity




determination for the property. As DWR moves forward, it needs to take appropriate steps to ensure that
the Project will not unreasonably interfore with or impair the vital public use to-provide suitable habitat
for migratory waterfowl, We look forward fo cooperating with DWR and the landowners on the Project,
while ensuring the US sasement parcel continues to provide benefits for migratory waterfowl,

Sincerely,

CURTIS Bt

MCC ASL AND %;%:)?sz 006 15:8:32
Curtis McCasland
Asgigtant Regional Director, Refuges Program
United States Fish and Wildlife Service
California Great Basin Region
2800 Cottage Way, Suite W-2606
Sacramento, CA 95825

Enclesure

cc:  Catherine McCalvig, DWR
Elizabeth Vasquez, DWR.
Rachel Taylor, DWR
Mario Manzo, BOR
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650y () :oll; -Gk and mbnninl Llesue pptlop age snunh Lativunn Uppee
fadioh; Adapuions Tanokh, AR O Xeling. Linggd, Teuskdin wid Hanks
1 Hugauvtan cotorddd Herdh ¥, 3996; Squtsunent Ho. toowiRy (o}
ond atd rbhmeal’ ieats pooneded Novwmbey 0, 4908 &d YEaBpument to.
;muit wrd {2) ell; gan and ninoeal Lleaws 4o Siawnoh 'tupl.m:nuttm Lampany
eavordid Yanbaey %, 1990 Aw Tnstcument Mo 90542, -

% Tho Kovamwnb Havaks conslst of {9} any wl.iwuu shtwe xiyhhs -
Appurhanant ko tho Kudament Tandee (LEE miy apgvapy
uHSORL bllopy righta REs AppUrbAnans e EHe - RAsamait Gendd, {Eh&} Any wahers;
uhe plglbs to wikdh mew pagiesd undeg sonteatl babuewn bhe Grentos and-ony
Leelgatdon or stee dlebelel, to e axunb suok ke afe vixkorsrily -
aman Lt Ritd: tm uny st feae ‘vells hatl ade In

A sl Lk ons s Sesent Zanda or on
3 amane Lapdy i the Yapak
AweoeLptlon wol Ehit o of baing’ uaed by Ehe Deantue to oalnieln the
tagaman beidi in a !haﬁm ‘wandEelia, Phe Wiwwmank Rakuk jew Linited to vhe
satink of Qekicop e wakel canionsbly papileed o miknkala the Myawmint bande
in a g)oaded wandltlon to the slevwblon not to swamed thy histopinal fall and
whokey medmumal laval, Any muxvey sndecbalen Ln ooenedtlen wlth bhe
dwbarnlosklion of flood whevabion Ieavals ant pessuresaat lnqul.nm #hisil be at
ulw option and wnpenud of bhs Unlted Statss.

Horth Canteal Villwy {246}
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3. fa} dpankocs sl nok, weonpt wo providad Lo pawagesphe (b} and 4
Below, 1) alumi tha enleting bopography of or oulklvate sgrivwltucel srope on
thg Eamoment Sandi, (AL} obhewnbis mlbur on s ne persty bhe use by chivd
pachidg of the Sawwmont Ligde for any purposs, inolyding khe swplucabion op
davelopment of sny Tooorvad mEnsesle, oy [LLL) Elauu Any shpughine on khe
Tnenrat Dnd okbax shan luotAng kidnds without the pelod weltlvn
subliodxakicin of gpantus qiven thvoigh the Plel anda Wit ira aarvios,  Buch
authorieabion wiil oniy b ghvwi L¢ the Bueratary or hle deolpnated
repraRuplinbive détwrningw Ehak bhi prodiswd Aotlviby wlll aok ahingw bhe
ohingrobyy ol the Snespent Lande op sdvauawly sffwbb thiw dde of thw Bedamant
Lands ag Wnterdovl Bahltint anikabla Lor migratoey blrdvy. ‘

- {b] oantory mid Quintes agems ¥hAY che okplarablbny davdiopnont, aid
peutuoblon o rawsived nll and gax dipoeliw by depngase ue authozieod thied
paculan anall b vonwldarid goMprELELe wAth melobwaande And ues of the Raae=
ming Landx and Wabmom for the mAMRgemMiE of miGexeozy bLeds and. sbhil be
authoeiend by the Phah snd Yildilte deyvide neovidud that sasbor ahisll poklly
ogancen 11 webthkogs OF sny pragosid explosation woblvity plsnned by thw ownees
afi bhe vibilexel elghtxs UEATAR aug Opanbox bovh duglve ShEl sny weplovation,
duvslopmint and prodooslon opwiabkione do nex Intecfses HEbh Yepnborfo hunking
oluh gpweatlone mid drepkisa’s Bananant Lovde slghks, ond Ehavaforg to thie
wnbant poudibley Grintoe snd Orapted udnw- chat (1) WAE awplocatilon and
dnvniopment opaablans and, An paptioular, a1l Zeilling and Moekovae astlvi-
blon; see dondustwd affwr Jubis 1at Kpd prdog bo Ddpbandon Leboof ol yexd and
[hi) Oxantws, Chooogl tha Tieh and vildlize pupvive ahall haie She pight o
approvay Ay Ly paosiPle, bhe Looatided and sethods of 1) puopoeed
wxplodaklon: devnleprisal sid produnsion apaystiond ‘tir Lnmike awal spwrationd
wew mareied ouk In & manmay bhat v wnpatibie with proteckiol of Opantww's
wagement Latwewst,  Appeoysl by vhe Phob and HAIMLLES Swetlan ohall nob bs
unrsanonably withhnid, : ‘

4, tha provielonn of Facagasph 3 hossof phall sob prahitld tunklng e
opigatien of & hinting Alih o Gho Rawwrenk Lknde st wnah das shall be desnod
‘w0 b wprslatant whth gakntenenog of bhe Raaument Lrndn i eakerfonl habliab
a0 lonp wa wydh ban b4 Lo dedoedanoe ebkh all appllosbiie duste snd Zaderal
1w sl Eagulnblons reguisting huifelsg on poivabiely owned Lasdes 3 thika
connnaikian, orgubare may Bake wuoh aguloan AW Ehey mey deeni _ngpr.fapmu 't
Lopesve Ehe Fnowment hardn ai wabeefoid TubdEat and to Easiiitatn the opava-
wlan 0 Ay hunbing oluld on the Bxeanent Landv, LsSuding ballatog o reloaay-
4ng bilnde, sioavetlog chenneds ko bilmde,  Leclusting vwghkebdnn, fevbilizing
planking native Evewa snd nebland vwgobathon; provided kint ioh tyses snd
vagaestlon aen Aneluded op the ek abd whidiils Sarvicn hien of Appeayved
Walland vigwtatlon dawoplnid Ln ®ahibdk 3 artaghed o and Lnouzpouabed tievsln
by enfapsiton, semovlng tedes wod wegebabion e the extunk thisy wndronoh of the
upyn pagadl and Antpefnen wAth Bho upe of Gin deewnank Gande as wakerfoyl
hatbent; and. esmoving byl do khe aetenr Lo snbeoashes on dikex snd Smpedes
udinee Gherato fov Junking dnd walntenancs purpoves, :

Beinteee ahald sleo be pakmikbyd ko vondush os parkloipatie bt el
ransonable qrounduaber nonltobEng sobivibiuwe, lnciuding wlthout LisdtsGlon,
dpliting and mopkéoving Gend wellio and shell ke pavmittad no devalnp watey
eouvaGE, An eNCWNR GE BH Banenant wobacw, fop any And ALl JANEUL PURDONSE.

Nurth Ganeral Valloy (240} Paga b ot 10
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OvanEer shekl be wxprusely parmlibad bo convheudk auol watdy unveyRidRN AN
apa cannenable to dellver any exgesy wahmy to bhie whizod 1aide oX Redoas e

undee ke mmiuuh Yundad b a pamoce lowdElone  Pluh And WLIALiZe mayeles shnil

e ooomilied

adyangn of. ahy donksieElen nﬁuunna e Khiw uunnnyhn -

By OpAntoxs aZi ot uhl. ukid tn galin Wiy nnhl.n ot ta kn
supongr yelabed Yo che malivenmice or Koa " il Enddnant laamh "
watoefonl hablEats G aby rmibeed dBELUatEd 4o wpply wabez by XN Rergaont -
Lenide oxr bo maknedlny . ¥eple; of ol sy WAkn dlatethutlon mmu.u
o theva bho EmMEcont Lande.  Moddva, D0 ey yekr thak Greatoes do nob Eledd
tila Bavenune hand® Lh the ousbodepy maiowee by Bheke ble€origal hmmlnzgnwwn.
Lavel; Spmntws yhall havs, a6 e nolw diagzation, Ly nonakoiiive bt o
sptian, bl seb tlia nhuuntal.um by - lood the Kaegrient. Duadin Cyen Quiabagy 1044
SET wation, drankan slindd
b Ay | 8kl ok Lrkion, b
] PR suibabla o MRkeEs
fuvl. halalkat purpmu fiid 8o pldn : gnnu Lagus spd canyby Vhiough
srankivs! mmxdxmmmn zun {uin ',my ut HE UBRECH uuuutnu nRy unqsu.al

prragesph, () GEAnEEN gl Y
uaksy Alpbedbukion !m&utl\u; 4
tnillibivn suisEedetad {n-the 20k
to thar oxbwit Ehoso Exollisie
the condiclon Wikk a¥nnbda ; 0
rumpi. axgiyuloe of meEnimuie son ve, ue LE8 g pespnta shace nf
Huznnuiu dtunidhy ahaégany duelnu Ny pRgke of. Aol uke ¥ dparbaiy LI
1L} Opanyors shull pey 687 badawe mnabsmante; o otha¥ dhacgie, wialudlg
nu[-.tm. MEteE 0GMGH, dus o unz & o leelyation Glatalos on &uauune e tha
ane By dimitan of Radomsnt Hater uuppn.uﬂ hg sugh ASkelyk,

tvuw ¥
ot wuublnq BEantors’

fe Ueantoi utmu Hiah geank, -ur ﬁdﬁlﬁ).unnx anuﬂmnm‘-l.
athow. bnbgeantd L5 bl Xeeemeny I Ll

ok peant o Falwewkin YEkne;
ai biftegsien ahluulun ay

ho prigi
ah nmi qlhﬂ-l!o

LTI CE j, AMERCPARAtLaN ! W FAnNEY or Im nuunv o
Nt a_qwq_nmh_ Lyn ..ﬂﬂ” ek Bligt | jadd Intiveut cr by wid
kiveanfaig wii T N hl e ai vdbwps ALt

mEqeatney bk with LALLMy of Wansmant Hkbwits for the

FAnRAb Mndl, mn i #Apl GHALY not geohEbiy bis Exanster of 8 fnd ulnie
or longaliod Lntodes tha, xnnimnnﬁ Tl whak 9 pub:!nuﬁ ki kht !zmml ‘of
ththe Ok of Bamanwits -

v Updn’ nuanpu ian nt hhht muﬂt., m u" ank luh-xaﬂ: auquuaa hr Ehw
Unkrud DEutan whmll BagOwe o omgonery pact of the Rakional Whld)lEw nefugs
yskum ard thail ke sublank to biote lews aid n:gullunnn poctalnlg v Ehw
Hoblotad WAMLLEw TwEugs Ayetdn that cew appilosble ko Whw wAvsoenk inkavests
haing moquipndy Vielakion of thovs applionBls sk vl cagulntiens. Hey it
Jucy the vielod be-aiell amdloy delninal penaltles: i and engulatilany
ehinG pagulate’ chndunt Ehst doex wok affadt Yhe piopecty intagouts obnvayad ko
thn Unltad d8Akmn Ehynugh shic drant of Eawement #ve nob Appileabiéy o
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caanplin, raguinbions vankeslilng hunting and Iiehing or &ny pablio ues dry not
appilvable alioe thasw clghite have mob bewn Sonvkysd.
L]

3. thle drant of Xswwmant ahiskl be binding upons snd siadl bowee &o the
h:nlm at; thw Geantoy, Lty sugomsyocs mud aisigno and onices and Lhe sie
ALgjnm

9. THTD BIRNY TR BARE MUSJRLT X0 nxletlng wighta of ways of sacord oy
In uea, Zue poadw; plpolines, ditohee; dennls, condulsa, celspliona and
aluebelond seanmolanlon Alnen, 45, over and sovodd khid peasliss;  ALSQ
Gubjeok o al) autwbending wbseee) Elghte, Inpluding old ohd gas lesimd of
wngoed)y uxpapiione dwd cesarvations uf rooozrd wd of the daky of swsordlag
Hioxeln, . ,

10, 4biw durnt af Eeswnent Snpowes o oller stliyabione ok maakelobiene
an bhe Gpantoe and nodbiiey. shey dos thele eustsieors, 0% any othee pevaon or
uphiky olsimbig updeg ehew, shall Be Liv aAny ey ensbeloted Zxom uplnyg ati of
Ghie mihienlt Iands Ln'the cumtomaey mannes dudapt as provided hereli,

18, HEs onbt Lw nade I oscphianes ikl nokLfloaslon to Yoko Daunty
Roavd of Bupevvinuew Tunn 23, 1990, dad ahall gt ovhmesbes Linkh the toijbrol
and masaganent over reslidont wilollte upsoles yested unday Jaw 1o the
auilisenin Pl and dama Roavidesion and Ehe Daphetmand of Fiek and Sk

IH WITHNZS UERREOY, Lhe Ovmnkors havy hmpaonge Mab bhnle find ae of Lhle
e dey at %__.,ms an sisiva welbkon.
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Heakn o taiifovila dovoimuant Usde Feselon 7203

Thin In hh eebdPy Whak the Aenradavy of dhe Inbavior: aablog by and Blwiugh
hiz ashoriond rapramtbntlve, tho nlet faRdbly OFfLame,- Vi ¥Eah wid #hIde
Lids Guevics, hocoby seowpte on bibald 62 the UNTYMD @TATRE OF MHERICA; tho
eanl puoporky duneribed En Ghe withly deant of Rusumind and doprents o8 rasng-
detion Ghersat, : T ) ’
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appsased Wl 1. Auanaton, pronnhaliy Known to @@ {(gRmpRmY iy
brads of debiegackary wvldmiuw) &6 Un Gha pagesh whows name de subaoeiimd to
bt uktibkn Eombedminl &80 woknosdedead o os HIAE T axondtod the e o Bile-
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The faltewing )lek sontaind sost of Shw planke osneidenad dewleabla fop
wokuddowl And okher wRlULkfe fu Ghe Heredh cuntral Vallay dildlife Emageomnt
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UNETED STATHS DEPARTMENT 02 THE INTERIOR
PISH AND WILDLI'E SRRVICH
DIVISION OF BEALTY

MRACT DESCRIPTION
oFTHB
PRI BVANSTON ANGCH, ING, BT AL, TRACTY
_ P00,
HORTH CENTRAL VALLEY WILDLIEE MANAGEMENT ARSA
YOLO COUNTY, CALITORNIA
CONTATNING 9454,67 ACRES

L

DESCRIPTION FREPANED BY:
MICRAEL L. BICHTY
LANT SULVEYOIL
VEBRUMY 2, 1909
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DESCRIFTION

OF THR
UPPER. SWANSTOMN RANCH, ING,, LT AL, TRACTS
@seied
YOLO COUNTY, CALIFORNEIA

Thie fullowag desaribed three tenery of bl o locote:! In Yilo Cotinty, Californle,
slmpied about 7 mifas eonterly af the <y of Davty; Calitornbs, snd tse!n%a part of tha finds
covveyed 1o Uppor Swarston Raneh, lng, Gam Lillion &, Swanston by Omnt Doed, reeorded in
Yook 1234 oi'Olel) Rocorda st page 463 In the Alos ol Yolo County, Caflforats, s Hirss
i batng tnora purticulaely deseribed o3 foliows;

TRACT.QICK

Heallon 14 All ihot portor of the Sotith one-hilf of thie Scuthoast odequartar Iin
southiwestary of n g deswi peralled to aid 150 fat messia nt u.duﬂt anple
nnﬁ;u;;ﬁy frarm Hre zenterding off e OIS Tely Canat of Reokamatton Blatkct
ntmber 788 . . )

Secton 20 Alt it gortlon of thie Bast qne-hwdiiping stuthivasterty of s line diwen parallel to
wril 150 Ghnt measurad at 8 mighe angla northestaddy trom the cantarline of the G
“Tulo Canad of Reghuallon Dewlal ouaiver 7857

Sectlon 29 Al it portlin af'tie Wst onoshaliyivg snutliveasterly of s Une devwn parallel to
amd 150 thot mrssurdae 4 d?ht aivgle apediganterty frain ihs centerting of tho O
Tuly Gurad of fteubamsation Divtrict sumbar Y84,

Hootlan 25 All that poirtfon of the Woat ore-half; Swamp fand Soervay No, 852 and Swamp
"Land Bupsay o, 1070; Iying southwssterly of o T diawn garaliel o and 150 font

* peswerad ot  viahy angly warthonstorly o Vo centerling of the Ol Tola Caiml
wf Neslematton Distriot numbor 783, nrthorly of the nohem vight of Wiy Hing of
Vg Seararminte Bypaa a0t Ty tiwenertirol the enterling of the Tuls
Cunal, tousherly of tho narihatii fight ot wag e of the Srcrtinonte Bypas;

Socthon 26 All al'th Hast onoddad ind the Saitl 200 agres aF tho Weal one-half}

Bootlan 34 Al ofthe Sewliast ontequeniory - "

Sontion 38 Alllhw ?nﬂ!rm af Heotlon 35 Iylug norhiaty afshe norhem dght of way line af
thta Suuthurh Pag)tie Rellraad Right of‘wwkv

Seelian 26 Al thist portion of the West ana-halfol'shis Weat onevlalf, the Bsyt oaesholfof the
Boutfiwast onequarter ard West onp-hollaf'the Soutfea aréeuarier iying
n?r‘t’;wrly ofthe surthem right ol wny line of io Soutliern Pucliic Rallecad Right
OF YWAY, !

Contalnn 2350.95 acro8 more ar tees,
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Favauthip. 8 Mar, Bage L Rust, Mount Olskle Mosdilon:

Foutlon 3

“That portiem of Lotx 4 §, 13, s 13, w2 shownyon the pint of “Euculyetus Urowe”
flled In Bk 3 of Mopwand Burveyy ot page 9 L the Olfieo of the Coun

Tesordn aftha Couaty of Yolo, lying wonlietly of s atrlp otTenc 100 foat it widsh
aedfatnsig e ardgginal Bathrond fm of Way, su Josgribed b deads Yo Soutlien
Panlflo Company, recorded Iuns ©9, 1911, inTiavk 78 of Bancts o Pago 494, dul
iying east ol tho woet 2842 fost ofLote 4, 3, 12 end U3,

Contuiilng 19,70 801 more or e,
TRACT.(0C:2%
Tosemulis S St A0 Dwm Rkl bt

Hrotlon 3

AllofLote 1, 2,3, 6,7, B, 9, 10, 11, 34, 13, and 16, us aliovm onth pin of
uealypios Grovo? Alad In Dok 3 of Mgt and Surveys 4t pge 83 In the Qliico
afio Connty hecards olthe Sty of Yalo, ling oniierly ofs sulp ofland 200
et fit wolsith jolndesg i oripinal Yelirond Right of Wiy, ar daieibed s desde to
ggl\'n&um Paplflo Camypany, racorded S 19, 1913, T Disole 76 of Donta ot e

Contalilg 124,02 kros more of ks,

"Flie above dowsribad thro inxote of nck, contalning I Vo nygrogate of 2094,457 sares, I

dolluoatal or o moagy trmvedrigy dnﬂ#mwd oo Svanatan fanch, i, 8 o, Teaeta {390,0,0-2)
aunibnlog ol aws pago, barng tho daty of Pelmsarg Z, 1889, ofreonistl the M o7 tho
Dopusinsitk ol Intorfor, A it frons that hsp Ts witeohod hermto,
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UNITHD SYATHS DEPARTMENT OF THE INTERKOR
FISH AND WILDLIVE SERVICR
DIVIEION OF REALTY -

STATE OF QREGON ‘ 3 -

. COUNTY OFMULTNOMAH )
1. Mlcline! £, Wiadioy, horeby perstily Uhat the sttasdiod map of the

Uppoe Swansion Rl s of 0 Trista (9C,C+1,C-3)

s oan corvelly e (o aleld plat s ctber data obsaloed o th flos afiin U5,
Sturess of Land Mazagenient znd dnla opuinmi from vecatded mwﬁn in eoumy muvm, ik th
geatban and inl lites eﬂil tilier ﬁsﬁﬂui!lanlhm, n_amjhawa{ hwn-hﬁn pﬁﬂ_ﬁi ApAn uﬁi wap
hor catolul contidsontion af all svailsbts stk an !fmﬁnﬁ]ﬁul;:mdﬂmt oll mald date #lhdwh
upan e aadhed mep, it yean chackod by me and fs-corvest to the !iui ofmy mﬁdgn (1%
bolell

. ; .‘ ’ -. - : L] - . .
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	Structure Bookmarks
	Holly Geneva Stout, Esq, California Water Commission P.O. Box 942836 Sacramento, CA 94236-0001 cwc@water.ca.gov 
	Subject: Notice of Intention of United States Fish and Wildlife Service to be Heard at May 17, 2023, Resolution of Necessity Hearing of the California Water Commission 
	APN 042-270-017 -DWR Parcel No. YBSH-139 Thompson Tmst, et al. -FWS Easement# 24C -142 acres (DWR-102 acres) 
	Dear Ms. Stout: 
	Pursuant to California Code of Civil Procedme Section 1245.235(6)(3), the United States Fish and Wildlife Service submits this notice of intention to be beard concerning the above-referenced easement interest in DWR Parcel No. YBSH-139 during the May 17, 2023, Resolution of Necessity Hearing. 
	Please include in the administrative record for this proceeding the enclosed Fish and Wildlife Service comment letter concerning this parcel, which was submitted on October 6, 2022. 
	Enclosure 
	Sincerely, 
	Curtis McCasland Assistant Regional Director Refuges Program United States Fish and Wildlife Service California Great Basin Region 2800 Cottage Way, Suite W-2606 Sacramento, CA 95825 
	Holly Geneva Stout, Esq. California Water Commission P.O. Box 942836 Sacramento, CA 94236-000 I cwc@water.ca.gov 
	Subject: United States Fish and Wildlife Service Submission of Comments for the October 19, 2022, Resolution of Necessity Hearing California Water Commission 
	Dear Ms. Stout: 
	APN 042-270-017-DWRParce!No. YBSH-139 Thompson Trust, et al. -FWS Easement # 24C -142 acres 
	As provided in the September 26, 2022, Notice of the Resolution of Necessity hearing, the United States Fish and Wildlife Service ("FWS" or "Service") submits these written comments for consideration by the California Water Commission ("Commission'') and inclusion in the record of this proceeding concerning the above-referenced easement in which the United States holds an interest. 
	Federal Interest in DWR Parcel No, YBSH-139 
	First, the Commission must understand that the conservation easement held here is an interest in lands held by the United States. As such, absent a waiver of sovereign immunity, a federal interest in real property cannot be condemned. United States v. Navajo Nation, 556 U.S. 287,289 (2009). ("A waiver of the Federal Government's sovereign immunity must be unequivocally expressed in statutory text, and will not be implied. Mo1-eover, a waiver of the Government's sovereign immunity will be strictly construed,
	U.S. 273, 286 (1983) ("Congress intended the QTA to provide the exclusive means by which adverse clliimal'\ts could challenge the United States' title to real property."). Moreover, this waiver as related to a mortgage or Hen is narrowly construed. See, e.g., Hussain v. Boston Old Colony Ins. Co., 311 F.3d 623, 629 (5th Cit. 2002) (Sectfon 24i O "was specifically passed to waive the sovereign: immunity of the United Sta~s so that private parties could get the goverwnent into court when necessary to quiet ti
	Procedural Background 
	Our Realty Section, Refuge Staff, and the Department of Water Resources ("DWR") pwticipated in a meeting concerning this Project and exchanged a few communications ln February-April of 2021. FWS heard nothing further Ulitil our ltealty Section began receiving lettets in late 2021, concerning easement P!lrcels that were included in DWR's Batch A Resolution ofNecessity hearing process.· In connection with this partfoular parcel, our Realty Section received an undated letter from DWR Right-of-Way Agent Nathan 
	Upper Swanston Ranch, Inc. Easement 
	Enclosed herein as Exhibit A is the Easement by which Upper Swanston Ranch, Inc,, Swanston Properties, and G. Erling Linggi, Trustee of the Marilyn J, Linggi 'testamentary Tmst, granted to the United States by Grant of Easement recorded on April 16, 1999, a perpetual conservation. easement over a total of2,494.67 acres under authority of the Migtatory Bird Conservation Act of February 18, 1929 (16 U.S.C. 715, et seq. as amended), which authorizes the Secretary of the 1nterior to acquire certain lands or int
	laws and regulations. The parcel now_ in ownership to the Thompson Trust, et al. is a portion· of this larger Upper Swanston Ranch easement, consisting of 142 acres. Notably, the easement in Paragraph 6 specifically provides that the Grantor "shall not grant any additional easements, rights-of-way, or other interests in the Easement Lands, other than a fee or leasehold interest, or grant or otherwise transfer to any other person or entity or to other lands or otherwise abandon or relinquish any Easement Wat
	Similarly, 50 CFR 25 .44 requires permits for use of easement areas administered by us where proposed activities may affect the property interest acquired by the United States. This inoludes instances where the third applicant is a governmental entity which has acquired a partial interest in the servient estate by subsequent condemnation. Regulations regarding rights-of-way in easement areas are found in 50 CFR part29.21. As required by the National Wildlife Refuge System Improvement Act of 1997, before aut
	As stated in the USFWS easement, the landowner cannot grant an additional easement without the prior written authorization of the Fish and Wildlife Service, In order to facilitate this Project, we are reviewing hydrologic data provided by DWR, engaging with the landowner, and will work with DWR and the landowner lo resolve identified issues. Upon receipt of an application, the Service will then engage in a compatibility determination for the Project, as required under federal refuge law and regulation. Note
	Existing Ptll'pose ofUSFWS Easement on Thompson Trust, et al, Parcel 
	The USFWS Easement was purchased to protect wetlands and easement waters in perpetuity for waterfowl and other migratory birds., Wetlands on this property are considered managed freshwater wetlands and consist of a complex of shallow wetland impoundments contained by levees that are delivered water through managed irrigation infrastructure. Landowners actively manage the water levels of these wetlands using water control structures to promote beneficial wetland vegetation and provide foraging habitat for wi
	DWR's Pmposed Flowa~e Easeme11t 
	Under DWR' s proposed flowage easement, the landowner w-0uld grant a perpetual right-of-wizy and easement. in the real property, for the purposes of seasonal floodplain fisheries rearing habitat and fish passage in the Yolo Bypass. In addition; the proposed £lo.wage easement would provide the GJ'antee (DWR) the right for the flowage of water over and upon the Pi:operty as may be required for the present and firture permitted construction and operation of fish passage and floodplain restoration projecl;s. It
	Anticipated Project Impacts from DWR data 
	According to DWR analysis, the Big Notch Project would flood the Thompson Trust, et al. Parcel 042· 270-017 att average of 9 .4 additional days above 6" within the November 1 through February 28 hunt period. The number of additional days the parcel would fl~od above 6" during the hunt period would range from 2 to 44 cmys. · These days represent flood levels that could potentially impact waterfowl use and hunting quality. The parcel would flood an average of 9 .4 additional cmys above 12" during the hunt per
	Standard for IJ.esolution of Necessity 
	The lands covered· by this United States easement are already appropriated for a public use. As such, the Commission must follow certain procedures to make determinations as to whether the proposednew use is either compatible with or more necessary than the existing use. CCP 1240.510 requires that the prop0sed use will not unreasonably interfere with or impair the continuance of the public use as it then exists or may reasonably be expected to exist in the future. As noted, this easement was acquired for th
	Increased flooding oVllr 6" in depth on these wetlands would likely have a negative impact on migratory bird foraging habitat, potentially impacting waterfowl use and ultimately hunting quality. Increased flooding over 12" would further decrease migratory bird foraging habitat and would also impact landowner access by potentially flooding roads/ levees/hunting blinds and making it unsafe for hunters to wade the wetlands. Finally, increased flooding over 18" would not only impact migratory bird habitat and l
	The 1999 Upper Swanston Ranch easement provides in Paragraph 5 that "[h]owever, in any year that Grantors do not flood the Easement Lands in the customary manner to their historical hunting season level, Grantee shall have, at its sole discretion, the nonexclusive right and option, but not the obligation, to flood the Easement Lands from October 151h through March first of the following year." However, flooding by the United States in the "L'Ustomary manner to their hunting season level" would be for the . 
	Conclusion 
	The Fish and Wildlife Service has been in contact with the landowner for this property. We have initiated discussions to determine if reasonable measures can be implemented to ensure landowners have access to the property and to identify other reasonable improvements, such as modifications of levees and water control structures, to ensure these properties can continue to be managed and used as private wetlands. As stated in the USFWS Easement, the landowner cannot grant an additional easement without the pr
	determination for the property. As DWR moves fo1ward, it needs to take appropriate steps to ensure that the Project will not unreasonably interfere with or impair the vital public use to-provide suitable habitat for migratory waterfowl. We look forward to cooperating with DWR and the landowners on the Project, while ensuring the US easement parcel continues to provide benefits for migratory waterfowl. 
	Enclosure cc: Catherine McCalvin, DWR Elizabeth Vasquez, DWR Rachel Taylor, DWR Mario Manzo, BOR 
	Sincerely, 
	Curtis Mccasland Assistant Regional Director, Refuges Program United Statwi Fish and Wil<!life Service California Great Basin Region 2800 Cottage Way, Suite W-2606 Sacramento, CA 95825 
	EXHIBIT A 




