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FISH AND WILDLIFE SERVICE

2800 Cottage Way, Ste 2606
Sacramento, CA 95825

In Reply Refer To:
FWS/LRS/IR08/TR10

By Electronic Mail

Holly Geneva Stout, Esq.
California Water Commission
P.O. Box 942836
Sacramento, CA 94236-0001
cwel@water.ca.gov

Subject: United States Fish and Wildlife Service
Submission of Comments for the November 16, 2022, Resolution of Necessity Hearing
California Water Commission

APN 033-440-001 — DWR Parcel No. YBSH-147
H Pond LLC - FWS Easement # 19C — 480.0 (+-) acres
Dear Ms. Stout:

As provided in the October 25, 2022, Notice of the Resolution of Necessity hearing, the United States
Fish and Wildlife Service (“FWS” or “Service™) submits these written comments for consideration by the
California Water Commission (“Commission”) and inclusion in the record for this proceeding concerning
the above-referenced easement in which the United States holds an interest.

Federal Interest in DWR Parcel No. YBSH-147

First, the Commission must understand that the conservation easement held here is an interest in lands
held by the United States. As such, absent a waiver of sovereign immunity, a federal interest in real
property cannot be condemned. United States v. Navajo Nation, 556 U.S. 287, 289 (2009). (A waiver of
the Federal Government’s sovereign immunity must be unequivocally expressed in statutory text, and will
not be implied. Moreover, a waiver of the Government’s sovereign immunity will be strictly construed,
in terms of its scope, in favor of the sovereign.”); Minnesota v. United States, 305 U.S. 382, 386-87
(1939), superseded on other grounds by statute as stated in Morda v. Klein, 865 F.2d 782, 783 (6th Cir.
1989); Utah Power & Light Co. v. United States, 243 U.S. 389, 405 (1917). The sole extant statutory
exception to this federal preemption relating to condemning real property owned by the United States is
under the Quiet Title Act (“QTA™), 28 U.S.C. § 2410(a), and this is a limited waiver of sovereign
immunity. /d. (the United States “may be made a party” in a case “to condemn . . . real or personal
property on which the United States has or claims a mortgage or other lien.”); Block v. North Dakota, 461
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U.S. 273, 286 (1983) (“Congress intended the QTA to provide the exclusive means by which adverse
claimants could challenge the United States' title to real property.”). Moreover, this waiver as related to a
mortgage or lien is narrowly construed. See, e.g., Hussain v. Boston Old Colony Ins. Co., 311 F.3d 623,
629 {5th Cir. 2002) (Section 2410 “was specifically passed to waive the sovereign immunity of the United
States so that private parties could get the government into court when necessary to quiet title or resolve
priority of liens or mortgages’™); Village of Wheeling v. Fragassi, No. 09 C 3124, 2010 WL 3087462, at
*4 (N.D. IIL. Aug. 2, 2010) (lease not a mortgage or lien under § 2410); Ansonia Nat'l Bank v. United
States, 147 F. Supp. 864, 865 (D. Conn. 1956) (easement not a “lien” under § 2410).

Likewise, the doctrine of prior public use ensures that the United States” interest, absent a contrary
statutory provision enacted by Congress, triumphs over a state or local government’s effort to condemn
federal lands or real property interests. The doctrine is designed to prevent courts from becoming
embroiled in competing claims by governmental entities to the same property. See United States v.
Acquisition of 0.3114 Cuerdus of Condemnation Land More or Less, Located on Calle, 753 F. Supp. 50,
54 (D.P.R. 1990) (“Without the prior use doctrine, there could be a free for all of battling entities all
equipped with eminent domain power, passing title back and forth.””). Simply stated, even ignoring that
the public interest of the United States may be supreme, our prior public interest reflected in the United
States” ownership of the property suffices to block any condemnation by state or local governments,

Procedural Background

Our Realty Section, Refuge Staff, and the Department of Water Resources (“DWR”™) participated in a
meeting concerning this Project and exchanged a few communications in February-April of 2021, FWS
heard nothing further until our Realty Section began receiving letters in late 2021, concerning easement
parcels that were included in DWR’s Batch A Resolution of Necessity hearing process. In connection
with this particular parcel, our Realty Section first received a letter dated July 19, 2022, from DWR
Right-of-Way Agent Jesus Cedeno, indicating that DWR intended to acquire a flowage easement on this
conservation easement parcel. The FWS had submitted a letter to Catherine McCalvin of DWR dated July
7, 2022, setting forth the federal interest in this conservation easement. We request that this referenced
letter and the Service’s February 14, 2022, letter to Ms. McCalvin be included in the record of this
proceeding. DWR responded to the Service’s February letter on April 6, 2022,

DWR submitted written notice of the informational hearing for this parcel on September 26, 2022, to
which the Service submitted its notice of intent to be heard at that hearing on October 7, 2022. DWR
noticed this matter for the Resolution of Necessity (“RON™) hearing on October 25, 2022. As required
within 15 days of the date of the Notice of Hearing, FWS submitted its written request to be heard
regarding this Parcel,

H Pond Ranch Easement

Enclosed herein as Exhibit A is the Easement by which H Pond Ranch, a partnership, granted to the
United States by Grant of Easement a perpetual conservation easement over a total of 479.0 acres under
authority of the Migratory Bird Conservation Act of Febraary 18, 1929 (16 U.S.C. 715, et seq. as
amended), which authorizes the Secretary of the Interior to acquire certain lands or interests therein for
waterfow] habitat. The purpose of this easement is to maintain habitat for waterfowl. The United States
expended six hundred twenty-two thousand and seven hundred dollars ($ 622,700.00) for the easement,
which is a component part of the National Wildlife Refuge System and subject to pertinent National
Wildlife Refuge system laws and regulations. The parcel is now in ownership to H Pond LLC.

Notably, the easement in Paragraph 6 specifically provides that the Grantor “shall not grant any additional
gasements, rights-of-way, or other interests in the Easement Lands, other than a fee or leasehold interest,
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or grant or otherwise transfer to any other person or entity or to other lands or otherwise abandon or
relinquish any Fasement Waters without the prior written authorization of Grantee given through the U.S,
Fish and Wildlife Service. Such authorization will be given unless the Secretary or his designated
representative determines that the proposed interest or transfer will interfere with the use of the Easement
Lands as waterfow! habitat suitable for migratory birds or interfere with the availability of Easement
Waters for the Easement Lands.” Paragraph 4 of the Easement prohibits the Grantor from altering the
existing topography, or from otherwise altering or using or permitting the use by third parties of the
Easement Lands for any purpose without the prior written authorization of the Service. Such
authorization will only be given if the Secretary of the Interior or her designated representative
determines that the proposed activity will not change the character of the Easement Lands or adversely
affect the use of the Easement Tands as habitat suitable for migratory birds.

Similarly, 50 CFR 25.44 requires permits for use of easement areas administered by us where proposed
activities may affect the property interest acquired by the United States. This includes instances where

the third applicant is a governmental entity which has acquired a partial interest in the servient estate by
subsequent condemnation. Regulations regarding rights-of-way in easement areas are found in 50 CFR
part 2921,

As required by the National Wildlife Refuge System Improvement Act of 1997, before authorizing a use
that affects our easement interest, the Service must first make a compatibility determination (16 U.S.C.
§668dd(d)(3}(A)(I)). A compatibility determination is a written determination signed and dated by the
Refuge Manager and Regional Chief, signifying that a proposed or existing use of a national wildlife
refuge is a compatible use or is not a compatible use. Compatible use means a proposed or existing
wildlife-dependent recreational use or any other use of a national wildlife refuge that, based on sound
professional judgment, will not materially interfere with or detract from the fulfillment of the National
Wildlife Refuge System mission or the purpose(s) of the national wildlife refuge (50 CFR 25.12(a)). In
making the determination, the Refuge Manager must consider not only the direct impacts of a use but also
the indirect impacts associated with the use and the cumulative impacts of the use when conducted in
conjunction with other existing or planned uses of the refuge, and uses of adjacent lands or waters that
may exacerbate the effects of a refuge use (603 FW 2.11B(3)). This federal compatibility determination
is markedly different from the representations DWR has made that operation of the proposed Project is
compatible with the existing conservation easements.

As stated in the USFWS easement, the landowner cannot grant an additional easement without the prior
written authorization of the Fish and Wildlife Service. In order to facilitate this Project, we are reviewing
hydrologic data provided by DWR, engaging with the landowner, and will work with DWR and the
landowner to resolve identified issues. Upon receipt of an application, the Service will then engage in a
compatibility determination for the Project, as required under federal refuge law and regulation. Note that
the Service cannot make a compatibility determination on future permitted construction and operation of
the fish passage and floodplain restoration projects amounting o a change in the Project not analyzed
previously. Should they arise, any future changes to the Project would require additional environmental
analyses. Such future projects would also require a federal compatibility determination, but this cannot
occur until these projects have been sufficiently analyzed in future environmental analyses, which would
allow us to ensure proposed future modifications do not impact our interest in the property.

Existing Purpose of USFWS Easement on H Pond LL.C Parcel

The USFWS Easement was purchased to protect wetlands and easement waters in perpetuity for
waterfowl and other migratory birds. Wetlands on this property are considered managed freshwater
wetlands and consist of a complex of shallow wetland impoundments contained by levees that are
delivered water through managed irrigation infrastructure. Landowners actively manage the water levels




of these wetlands using water control structures to promote beneficial wetland vegetation and provide
foraging habitat for wintering and migrating waterfowl, Although water depth varies with wetland
topography, landowners typically manage for an average depth of 8-10 inches that provides optimal
foraging habitat for most waterfowl and a great diversity of migratory waterbirds.

DWR’s Proposed Flowage Easement

Under DWR’s proposed flowage easement, the landowner would grant a perpetual right-of-way and

casement in the real property, for the purposes of seasonal floodplain fisheries rearing habitat and fish

passage in the Yolo Bypass. In addition, the proposed flowage easement would provide the Grantec

(DWR) the right for the flowage of water over and upon the Property as may be required for the present i
and future permitted construction and operation of fish passage and floodplain restoration projects. It is ,
not clear if the easement would allow alteration to riparian habitat. The proposed flowage easement :
would also include the right to flow water and materials and by said flow erode; or place or deposit earth,

debris, sediment, or other material. As noted above, the present easement prohibits such uses.

Anticipated Project Impacts from DWR data

According to DWR analysis, the Big Notch Project would flood the H Pond Parcel 033-440-001 an
average of 5.6 additional days above 6” within the November | through February 28 hunt period. The
number of additional days the parcel would flood above 6” during the hunt period would range from 0 to
33 days. These days represent flood levels that could potentially impact waterfowl use and hunting
quality. The parcel would flood an average of 6.3 additional days above 12” during the hunt period, with
a range from 0 to 22 additional days flooded above 12”. These days represent flood levels that could
potentially impact landowner access in addition to waterfowl use and hunting quality. The parcel would
flood an average of 7.4 additional days above 18” during the hunt period, with a range from 0 to 22
additional days flooded above 18”. These days represent flood levels that could potentially impact
wetland infrastructure (levees, water control structures) in addition to access, waterfowl use and hunting E
quality.

Standard for Reselution of Necessity

The lands covered by this United States easement are already appropriated'for a public use. As such, the
Cominission must follow certain procedures to make determinations as to whether the proposed new use

is either compatible with or more necessary than the existing use.

California Code of Civil Procedure (“CCP”) 1240.510 requires that the proposed use will not
unreasonably interfere with or impair the continuance of the public use as it then exists or may reasonably
be expected to exist in the future. As noted, this easement was acquired for the purpose of waterfowl
habitat suitable for migratory birds. '

Under CCP 1240.610, the Commission would need to find that use for which the property is sought to be
taken is a more necessary public use than the use for which the property is appropriated.

Tncreased flooding over 6” in depth on these wetlands would likely have a negative impact on migratory |
bird foraging habitat, potentially impacting waterfowl use and ultimately hunting quality. Increased i
flooding over 12” would further decrease migratory bird foraging habitat and would also impact |
landowner access by potentially flooding roads/ levees/hunting blinds and making it unsafe for hunters to
wade the wetlands. Finally, increased flooding over 18” would not only impact migratory bird habitat
and landowner access, but significantly overtop roads, levees and water control structures potentially
causing costly damage to wetland infrastructure. The FWS purchased a conservation easement on this
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property with the understanding that landowners would continue to optimally manage their lands for
migratory birds as long as they had the incentive to hunt and enjoy passive recreation on their properties.
Increased flooding has the potential to decrease hunting quality, decrease landowner access, and increase
infrastructure maintenance costs, all of which could be impediments to future management of the propetty
as migratory bird habitat,

The April 6, 2022, letter from DWR states without explanation that operation of the Project is compatible
with the existing conservation easements and will not unreasonably interfere with or impair the
continuance of the Service’s public use as it exists or may reasonably be expected to exist in the future.
Citing to the Easement for the ‘Upper Swanton[sic]’ property, the DWR letter further indicates the
Service’s conservation easements specify that the “properties are subject to a nonexclusive right to flood
the properties between October 15 and March 1, as an existing use.[footnote omitted]. Therefore, DWR
does not anticipate the need to modify the existing Service conservation easements.”

The H Pond easement provides in Paragraph 3 that “[h]owever, in any year that the Grantor does not
flood the Easement Lands to the determined elevation or the historical fall and winter seasonal levels,
Grantee shall have, at its sole discretion, the nonexclusive right and option, but not the obligation, to flood
the Easement Lands from September 1% through March 1st of the following year.” However, flooding by
the United States would be for the purpose of maintaining habitat for waterfowl, which is not the same as
the prospective flooding under the proposed project to the levels shown in modeling, which in certain
cases exceed the historic levels that were the limit of flooding in the H Pond easement (Paragraph 2).

Conclusion

The Fish and Wildlife Service has initiated contact with several easement landowners to determine if
‘reasonable measures can be implemented to ensure landowners have access to the property and to identify
other reasonable improvements, such as modifications of levees and water control structures, to ensure
these properties can continue to be managed and used as private wetlands. We have had discussions with
the landowners of this parcel.

As stated in the USFWS Easement, the landowner cannot grant an additional easement without the prior
written authorization of the Fish and Wildlife Service, which, in determining whether to grant such
authorization, will be looking at whether the proposed interest interferes with the use of the Easement
lands as waterfowl habitat suitable for migratory birds. To that end, we request DWR continue to work
with FWS and the landowners to implement reasonable measures to help ensure this property continues to
provide the migratory bird benefits for which it was acquired, regardless of a Resolution of Necessity
determination for the property. As DWR moves forward, it needs to take appropriate steps to ensure that
the Project will not unreasonably interfere with or impair the vital public use to provide suitable habitat
for migratory waterfowl. We look forward to cooperating with DWR and the landowners on the Project,
while ensuring the US easement parcel continues to provide benefits for migratory waterfowl.

Sincerely,

CURTIS Digitally signed by CURTIS
MCCASLAND

MCCASLAND Date: 2022.11,03 11:50:07 -07'00°

Curtis McCasland

Assistant Regional Director, Refuges Program
United States Fish and Wildlife Service
California Great Basin Region

2800 Cottage Way, Suite W-2606
Sacramento, CA 95825
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Catherine McCalvin, DWR
Elizabeth Vasquez, DWR
Rachel Taylor, DWR
Mario Manzo, BOR
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Tony Bernhard, County Recorder

Dot ~ 886—001 51 286—00

RECORDING REQUESTED; WHEN RECORDED Acct 104-Plager Title

HATL 7103 Rtt?l: Stapl’wn M. Dyer Thursday, JUN 20, 1996 15:;05:00

0.8. Pish and Wildlife Sepvice Tt Pd $0.00 VRB{E?;:?DQDUZDéBE
Sacvamento Kealty Field Office

2233 Waty Avenne, Suite 375
Sacramente, California 95825-0D503

UNITED STATES DEPARINENYT OF THE INTERIOR
U.8. PISH AND WILDLIFE SERVICE

GRANT OF RASENENT
THIS GHANT OF EASEMENT, Made this _7th.  day of _June . 199

A C—— e Fiat i
between H Pond Ranch, a partnership, its successors and assigns, heveinsfter
refarred to as Grantor, and the UNITED STATES OF AMRRICA and ite asgigns,

hereinpfear referved to as CGrantes, 4

WHEREAS the Migratory Bird Consevvation Act of ‘February 18, 1928, {16
U.5.C. 71$ et seq), as amended, and since Augist 1, 1958,' authorizes the
Secretary of the Interior to acquire certain lands or intersats therein for
waierfowl habitat; .-

AND ALSD WHEREAS, the eagemont interest rights in thé following desevibed
lands ave belng acquired for adwinistration by the Seeretary of the Interior
{8acretary} thyough the United Btates Pish and Wildlife Service, and. the use,
accupation and operation of the regervations vetained berein shall be
subordinate to and subjeck to such rules and ¥egulations as may be prescribed
by the Secretary governing the use, oceupation, protaction and administration
of units of the Nations) Wildlife Refuge System under and. in compliance with
provizions of Section 6 of the Migratory Bird Conservation Act of February 18,
1929 (45 Srat. 1222), as amended by Section 301 of the Refuge Hevenus Sharing
Act of June 15, 1835, (49 Stat. 3831).

HOW THEREPORZ, Far and in consideration of SIX HUNDRED TWERTY-TWO TROUSAND
SEVEN HUWDRED AND 007100 DOLLARS ($622,7006.00), the Grantdr heveby grauts ko
the UNITED STATES OF AMBRICA, Crantee, &-parpetusl conservation easement for
the maintensnce and use of the land and watars described below (hereinafter
reforred to as "Basament Lands" and "Essement Waters") for the mansgement of
migratory birds on the terms and conditions stated hersin. There is included
in this Grant of Essement a right of sccess by desighated repressntacives of
the U.8. Pish and Wildlife Service over any sud sll Fasement Lands and thoge
Lands described ap sucluded from the Basemant Lends dascribed balow, as
reusonsbly necessary For the limited purpuses of entering the Exaement lands
to verify compliance by the Granter with che terms and conditinns of this
easement and exavcising Crantse's rights under this Grant of Easement, Said
iands contain 472.0 acres, mors or less, all being located in ¥Yole County,

Stote of California describead as fellows: ‘

PARCEL ONE: The Horth 1/2 and the Horth 172 of the South 1/2 of Section 27,
T, 7H., N. 3E., H.D.B. & H., according te the Official Plat theraof.
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Bxcluding except for the purpese of access to and over the Essement Lands
the following lands:

IBACT (19Cz-1)¢

The following described tract of land is locsted in Yolo County, Califernia,
situate approximstely 10 miles South of the city of Davis, Gulifoenia, and
being & part of the land described in the Deed from Perer Raffetto'to H Pond
Ranch, a partnership, recordad in the Official Records of Yolo County,
California, June 16, 1971 in Book 980, Page 607, said tract being more
particularly described as followss

All bearings and distances ave based on the Lamber Staté Plane Goordinate
System, NAD B3/91, California Zene 25 divide distances by 0.99998 for geound
distances.,

T. 7 He, R 3 E., HOUNT DIABLO MERIDIAN: -

4 portion of the North 1/2 of gection 27, abuve said Tovnship and Rangs, more
particularly described as followes T I '

BECINWING at a 3 174" U.8. Fish and Wildlife Service aluminum mooument marked
v130, 1996”, said point ‘marking the Horthwast corner of this tract, and which
point bears South 20° 33°.17" East) 1790.79 fest from the 2" vpen iron pipe
marking the ctrner comnon Go sections 21, 22, 27 snd 28.0f %. 7 N, B. 3
E.; thenca, North 83" 08' 26" Bast, 208.71 feet; to 4 3 1/4" U.5, Fish and ‘
wildlifg Service cluminum monument marked 129, 19867 thence, South 6° 31°
34" East, 208.7) feat to a 3 174" U.S, Fish and Wildlife Sexrvics aluminum
monument marked 128, 1006"; chence, South 837 08' 26" Hest, 208,71 feel Lo a
3 174" U.S. Pish and Wildlife Service aluminum monument macked 137, 19946
thence, North 6° 51 34% West, 208.71 feet to the point of BEGINNING,
containing 1.00 acres, more or lass. . '

The above described tract of land, containing 1.00 écres, more urlless, is
delinested on a mep tracing designated H POND RANCH TRACT (18Cz2-1) besring the
date of April 5, 1996, of record inm the files of the Department of the
Interior, :

i, There nre excepted and reserved from this Grant of Zasement all
minerais, including ges, oil, and other hydepcarbon substances, underlying the
Zasemant Lands, and this Grant of Easement is subjest te all existing’
gasements and vights-of~way of record held by third parties, and to all
putstanding minersl rights, including all oil and gas leases of record, held
by third parties.

2. The Basemant Wateve coneist of (i) eny riparisn water rights
appictenant to the Easement Lands, (i1) any appropriative wster rights te the
gxtant those rights are appurtenant’ to the Easement Lands, (iii) any waters,
the rights to which sre gecursd under contract between the Grantor snd any
{rrigation or watsr dintrict, to the extent such waters sre customarily : .
appiled to the Rasement Lands, and {iv) any water From wells that are in
exivtonte or may be constructed in the futurs on the Essement Lands or on
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thase lands described ms excepted from the Essement Lands in the legal
description and that sre sspable of being used by the Grantor to maintain the
Pasement Lands in & flooded condition. The Easement Waters are limited to the
amount of Orantor's water ressonsbly required to maintain the Basement Lands
in & flooded condition te the elevation not to exceed the historical fall and
winter seagonal level. ' N '

3. Grantor is not obligated to take any action or te imcur any expense
ralated to the maintensnce of the Easement Lands as waterfow) habitat. Nor is
Grantor cbligated to apply water to the Essement Lands or to maintain, repair,
or construct any water distribution facilities to serve the Easement Lands .
However, in any year thet the Crantor does not flood the Fasement Lands to the
determined alevation or the historiecsl fall and winter seasonal lavels,
Grantee shall havae, at its sole discretion, the nonexclusive right and optian,
but net the obligation, to flood the Easement Lands from September ‘15t through
March lat of the following year. In this connection, Uractee shall have, at
its sole discretion, the right and option, but net the obligdtion, to use amy
and all of the Easement Waters that Grantee deems suitable for waterfoul
habitat purposes sud to place on the Zssement Lands end ganvey througk
Grantor's water digtribution facilities any othar waters Crantes may acquire
or have available to it. .

. In connection with any flooding done by Crantee pursuant to this
paragragh, (i) Grantee shall have the right to meke full use of Grantor's
water distribution £acilities, including both existimg facilities and any
facilitins. constructed in the future snd including sll water walls and pumps,
to the extent those facilities are capable of serving the Basement Lands, on
ghe condition that Crantee shall pay the expenses of opevating Grantoy's
pumps, exciuzive of maintenance costs, during any period 'of such uses by
Crantem, and (ii) CGrantor shall pay any taxes, sssessments, or pther charges,
sicluding actual wateyr costs, due to sny waktar or irrigation district on
aceount of the use by Grantee of Eagement Water supplied by such district.

4. {a)} Orantor shall not, except ss provided in 5 balew, (i) alteyr the
oxisting topography of or cultivete agricultural crops on the Easement Lands,
{ii) otherwiss altaz or use or permit the use by third partier of the Eagement
Lands for any purpose, ineluding the expleratiom or development of any
reserved minerals, or (iii) place any structures on the Easement Lands other
than hunting blinds without the prior written authoriestion of Grantes given
through -the Fish and Wildlife Bervice. Such authorization will only be given
If the Secretary or his designated veprasentacive dotermines that the proposaed
activity will not change the charvacter of the Essemont Lands ot adversely
affect the use of tha Basement Lands &8 habltat sultable for migratory bivds.

(b) Grantor and Orantés agras that the explovation, development, and
production of reserved oil and gas deposits by the Grantor or suthorized third
parties shall be censidared compatible with maintenance and ure of the _
Imsement Lands and Watecs for the managoment of migretory birds and shall be
authorized by the Fish and Wildlife Service provided (i) all explarstion and
development uparations and, in particular, all drilling and workovar
gativities, sre conducted after June }st end prier to September lst of each
year and (1i) Grantes, through the Fish and Wildlife Sarvice shsll have the

North Central Valley WMA (19C) Page 3 of B
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right te approve the locations and methods of all proposed gxploration,
development and production ppersticns vo insure such operations are carried
out in a manner that is ecipatible with provection of Grantee's sagement
interest. '

5. The provisions of Parmgraph 3 neréof ahall nov prohibit hunting or
operation of a hunting club on the Eagement Lands and such use shall be deemed
to be consiptent with maintensnce of the Easement Lands ay watexfowl habitat
so long 2s such use is in accordance with all applicable state and federal
laws and regulations regulating hunting on privately owned lands. In this
connection, Crantor may take such actions as they wsy deem appropriate to
improve the Easement Lands as waterfowl habitat and to faecilitate the
operation of any huntihg club on the Fasument Lands, ineluding building or
relocating blinds, excavering chasmels to blinds, irrigating vegetution,
fertiliping, planting native trees and wetlapd vepetntion, provided that such
krees and vegetation ars included in Exhibit A sttached to and ingtorporated
herein by refeérence, removing trees and vegetation ta the cxbent they encroach
on the spen marsh and inteifere with the use of the Eagement Lands ay
waterfowl habitet, and removing byrush to the éxtent it ‘encroaches on dikes and

impedes access thereto for hunting and maintenance purposes.

§. Granter shall not grant any sdditional eagements, rights-of-way, or
other interssts in the Essement Lends, other than & fee or lpasehold intarest,
or geant or otherwise transfer to any other person or-eatity or to other lands
pe otherwise abandon or relinquish any Easement Haters without the prior
weitten asthorization of Grantee given through the U.§. Figh and Wildlife
Service. Sugh authorizartion will be piven unleés the Secretary ov his
designated seprosentative dotenmines that the proposed interxest or transfer
will intecfers with the use of the Easement Landi ss waberfawl habirat
suitable For migretory birds or interfers with the availablilivy of Easament

Waters for the Eagement Lends. 'This pavegraph shall not prohibit the transfer -

of a fee kitle ar leasehdld intersat in the Essement Lends that is subject Lo
the terms of this Grant of Hasement. i
" 7. Upon acceptance of this Grant, the easement ibtevest acquired by the
United States shall become e component pact of the National Wildlife Refuge
System and shall be subject o thuse lgws and regulations pertdaiaing te the
fationel Wildlife Refuge System that ars applicable to the casemant interests
being sequired, Violation of thosa applicable laws’ and vegulations may
subject the vinlater to civil and/ov criminal penaleisn. Lawe and regulations
that regulate conduct that does not affect the property interests convayed to
the United States through this Grant of Essement are not spplicabls. For
axample, regulations controlling hunting and fishing or any public use are not

spplicable since these rights have not bean. convayed.

8. The Grantee acknowlodges that sdoption of laws or regulations that
prohibit hunting of all migratory waterfowl on the property for a continupus
period of thirty-six (3%) monchs shall deprive the Grantor of the primary
aconomic benaficial use of the fea:estate in the property. Tharefore, the
Grantee, and its assigny, reserves the first xight of refusal to acquire the
vomaining Fae interest in the Crantor's praperty in the event that vatarfoul
hunting seasons in the Stats of Cslifornia are stopped for & pericd of thrae

Horth Central Valley WHA (19C) Paga & of &
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congecutive yoars without the likelihcod of reinstatement, The acquisition of
these remalning rights 48 contingent upon Congressionsl, State, and County
spprovals where applicable, and the appropristion of sufficient funds. This
right of first refusal ir contingent upon the receipt of a written offer to,
sell this comsining interest from the individusl lsndewmer, and the valoe for
this remmining inkarest will be based upon!an spproved fair market value '
appraisal at the time of purchake. Exercise of the first-right of refusal is
to he made in writing, hand deliveved or by certified mail, return receipt
requested, within ninery (90) days of the receipt by Grantee of Grantor's
written offer to sell. ' P : - :

9, This Grant of Easement shall -be hinding hpnp, and shall ‘inure to the
benefit of, the Granter, its successors and sssigny and Grantee and its
assigns. T ' . ’ L .

10, This Grant of Easement imposes nu other obligations or restrictions

on the Grantor and neither them nor their successoys, nor' any other person or

entity claiming under them, shell be in asny. way rastricted from -using all of
the subjact lands in the cusiomary manner except as provided heivein.

11. This Crant 3s made in compliance with Yolo' County Resolution
No. 95-165, pasaed Novewber 21, 1993, and shall -not otherwise limit the
contrpl and. menagement over vesident wildlife species vested under law in the
California Fish and Gamo Commission and the Department ‘of ;Fish and Gmme.

_ IN WITNESS RHEEEQ?; the Crantors hﬁﬁé hereunto set their hande; a8
of ‘the day and ysar shove written. : e T )

W PORD KANCH, & partpfrbbiy
.'[.

Bl P
f Fartner Robart Dorisn, ‘Menaging Pactney

Cyrus A.quhna b, Hansging Partner o
E ACKNOWLEDGHENT

STATE OF

COUNTY OF

On this gy
Public in-and for szid Sta parsondily appesred X Pond Ranch, s partnership
known to we to ba the persons destcibed in and whe exscuted the forepoing
instrument and acknowledgedv® minghst they axecuted the same.

.

Notery fublic
Ky ﬂommissién explirasly

North Central Valley WHA (15C) : ' Page 3 of 8
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GALIFGRNIA ALL-PURPOSE ACKNOWLEDGMENT e

..?

'§

State of Califoxnia

County-of _Sacramente

On June 6, 1996 belore me, _Nanay A. Henry
DATE . NMWDFOFF!GEH -&0, mmmrm\-w

parsonally appeared __Ronald R. Rott n .
ammmmmsa

I:i perauna ly known to me OR [ﬁ"pmv&d to me on the bagis of satisfactory amdence

to be the parsonfs) whoss namats) islere

subsctibed to'the within instryment and ac-

knowletged to me that he/shedhey executed

the -same . In his/rerftheir authorized

eapamtyﬂﬁw and that by his/herthelr

. slgnature(s) on ihe- Inuirumem the parson{sh

“or.the- anmy upon hahaﬂ of which the

_N R HENHYg parsor&%s-} amad amcutaz:i the instrument.
Aoy mmmlﬁm Th

WI”’E'N kssm y haﬁd anti official sbal,
,&\/ Mﬁ/ﬁf\
ﬁ&mmnw#mrm -

Though the dats balow Is nat raquirad by law. i may prove valuah!a o mms m!ylng on the dmumam and gould pmvem
fraudutand reattachment of this form, _ .

‘GAPAG!W CLAIMED BY SIGNER o ut—:smlp‘rmga OF &TIAGHE!) DOGUMENT

[) morvmuss
. T} coRPORATE OFFICER

i

TITLE OR TYPE OF DDCUMENT

LLOYS S
[J panTneR(s) £ umrren
GENERAL .
L] arroAmev-nFacT . : T NUMBER OF PAGES
) TRusTEE(S) | . : L
L) GUAFIDIANGONSERVATOR
[ ovien:

DATE OF DODUMENT

SIGHER IS REPRESENTING:
NARE {F PERYON(S) OR ERTIVIES)

SIBNER(S) OTHER THAN NAMED ABOVE "

e S et fa:f«:f”m: O L P A T P AT PP it A T m:f-aw s, A"-—f‘m = -..f—'c".f"‘ﬂ'-"..w wa sol)

Bl RA’IK)NM. MOTARY mm‘ﬂﬂﬂ + 5228 Remmat Ava, PO, iin'! TiBA e ﬁfamw Pk, CA EIM‘?!M

;4:;«

. " A - g - .

r,gazms{% 1510
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GAE.HFORRBA ALL-PURPOSE AGKNEWLEMM&NT . o, 8007

. %ﬁffﬁfff”’mﬁﬁf A L T Wffﬂfff/f.ﬂ/fw@fffffffwWﬁf#fffwfffffwfff ff’% .
:% Stateof California 3
-_k\ County of __Sacramento . Ny , o %
‘3:. On - June &, 1996 before me, __Nancy A. Henry - o .
\ o ) ﬂ&"{E ) o . NAME, FITLE OF OFFICER« 1, JIANE ODE, HUTARYPUIIC™
% personally appeared Cyrus A. Johnson .

\ HWAMERD OF BisEn(E)

% @nparsmnaﬂy known to me - @R ~ [ proved to me on the basis of satisfactory evidence
I . to be the person{s) whose nama(s) ls/fare -
}: subscribed to the’ within instrument and ac-

Kknowledged to me that heishaéthay exaouted
the same In hlsm%ltlwlr ‘authorized
capacity(ies), ‘and {hat by his/herftiveidr
signaturef{sy onv “ihé Insirumem the person(s),
or the entity:upon behalf of which the
persnn(s}«acted,, axasuted the instrumeant,

Wi !“NE% m hand and oﬁ‘cmt sea!
N /

N
\
!,\;.
:
N
N
. .
N
{ T ﬁ“”‘“"‘“m“‘“’ -
§: Thowugh the data bataw 1t 5301 sequired by faw, 1l mpy prove \miuahia tu pamns re!ymg ua the dncumﬁm andd could pmvam
hs fraudulont reattachmant of s form.
‘\b\, CAPACITY CLAIMED BY SI&NER 7 E&ESQHIPTK}HGF M‘_!’AGHE{? ﬂﬂﬂﬂ?&ENT
N [ iNoiviouaL
§ L1 corponaTs OFFICER
. g\' j o o i w
% S  TITLE OR TYPE OF DOCUMENT '
% T pasmnenis) % LIMETED . | . o
N ' ‘ ' GENERAL . :
N [ ATTORNEV-IN-FACT - _ . NUMBER OF PAGES
v L austees) o . R
l{} = GUARDIANCONSERVATOR - '
[ omen: 5 g
v : . _ N
% ' DATE OF DOCUMENT %
’\} SIONER 18 REPRESENTING: ‘%
e oF rensoum o ENTTeves) : e ‘\\
y SIONER(S) OTHER THAN NAMED ABOVE {3
SRR MR ’lr-:' STt e ‘rm:rv-u- 5 Lo AT PO SRR R -ﬂj

0103 NATIOHAL N{)Triﬂ'i mgmm?m ¢ 3236 Haeninai AW F L’} He ?!M %Gm t*m. OAN&UV(‘!M

-?%% ﬁﬁf G961 Gl ﬁ
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CALIFORNIA ALL-BURPOSE ACKNOWLEDQMENT ' -

State uf Ca li'fornia

Cuun!y of Sacmmanto
On  June. [? 1996 bef@ra me, _Nancy A, Henry »
DATE . WEWPFW"E&'MMWWW
personally appearst Robert Dorian : ' .
HAAGIS) OF BIGNERS)

[i parsonally known to me - - OR - 2 provad to me on the basls of saiisiactmy gvidence

. 1o be the parsan{;a%whm% name{s} jsfare
subscribed to the within instrument and ac-
knowledged to me that ha/shefthey executed.
the. same in hisfherfthedr authorizod
‘ca;:oacityﬂ‘ss} and ,that by 'his/heslthelr
s—,tgnature(s? on. the insirument the psraan{si
or the entity upon behdlf of which the
person(mcted executed tha mstrumanl

= NANGY A, HFNP!""& . WITNESS my hand and 0 ﬂcial ..,eal
. cammn
mwm‘mw”mm \ ) Gacer, N@W
e o l o = i .w:*.t;un@ém’mm : , *

-

ws OPTIONAL s

Though the gaie below Is nal mmlmd by law, ii may prove vatuabla i mmns mlylng ah Iha dos;umnnt and mmd preveml
Irmudulent redtinchmant of tis tam . .

CAPACYTY cwmm BY SIGHER . i’JESBR!P’NﬁH QF MTMHEB QI}GUMEHT
Cl movioua, :
{3 corronare oFriceR . _
' : “TITLE OR TYPE OF DUCUMENT

TE® ! T

O pasengs L Limmen
) aeneraL L
1 ATTORNEY-IFACT ' NUMBER OF PAGES
[ vrusTess) : : : , ‘
L] GUARDIANIGONSERVATOR !
1 omen: - . x ,
. DATE OF DOCUMENT

SIGNER I5 REPRESENTING:
M OF PERAGHEY) R ENTITYES]

SIGNER(S) OTHER THAN NAMED AB_?V&I

B ' . . L. N . e
L . : . . RE . '.. .

b

..-:-

ke A S g Pl R A A et g Sl o Pya et chop e b e S e A R R R A o M e Tl W 2 e S
e O R N R A R e P4 ,~=.',7_1‘:.r-.---+ M*“.".-r“t:.r*'

@az#n&sa-%'-iesrs:a |
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CERTIPICATE OF ACGHYTANCE .
stake of California Code Section 27281 -

v
- ar ;

This is tp certify that the Secrotary ef the Interior, acting by and through

his authoriesd reprosentative, the Senior Reslty Offieer, 1.35. Figh and

Wildlife Service, heesby acespts on hebalf of the Udired Stsreg of Amevica,
. the real property dessribed within the Crant of Kapefent and consmnis o

. rogordation thereof. . .

- ’ - - . ' - .’_-'- ,-' "f‘ "I o
Juwe f2, JFPC ,ggiﬁzi;:;ggég;f‘f T e i .
bate . fenjor Healty Offidee’ ~ ~. "~

:  B.§. Pigh and Wildlife Service Y
- B . ":'1
i
L4

.
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The fullowlng lzst containg most af the plants considered desirsble for
waterfoul and other wildlife in the Horth Central Valley Wildlife Management
fren. This list ig not intended te be all-inclusiva, end other species may be

desivable under some circumstences.

Plants not on this list may not be .

introduced on the Eagemsnt Land without weitten pormission from the Grantee.

e

Salix gooddingii

Salix hindsiana
Populug fremontii
Alous rhowbifolia
Elseagnus sngestifolia

Lemns mingr

Potamogeton pectinatus
Potamogeton speciey -
Zgnnichellia palustris ~
Hajas guadalupmnsxs :
Chara species . .

Scirpus ‘acutus
Scizpus robustus
Scirpus fluviatilis
Carex ppecies
Heleacharis palustis-
Cyperug specisn
Eshinodorug berbarsei
Sagirtaria latifolia
Sagittaria species
Typha specias

North Gentrnl-é&ll«y;wﬂa (192)

%Bluck willow
‘Sandbar willow

'Fremnnt cottonwood
“White alder
Mussian olive .

ibuakwééd )
'Sego pondwand

Deher pondwdeds

HAoraed pondweed.

Bouthern nalad .-

- Huakgtnﬁs )

T

.H&rdstam bulrush (tula)

ﬁlkulz bulrush '

“River bulgush -
Sedges

Bpike yugh. .
Flat sedges: {nutgrass)
Burhesd

Hapato, duck potato
Arrowhead -

’pattaxla

CL Paga 7 of 8
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Echinschlos crusgelli’
Lepxcchlqa_f&éciculdrin
Heleochloa schoenovides -
Ceypsis nxlimcn
Polygonun apacies
Avmannis ucoceinas
Paspalum- distichun
Cynodon dactylon

’fﬂglngﬂn:

Phaleris tubarasa var. stenoptera
Phalaris tubsrosa wvat. hartiglumxs

Phalaris arundinsces
Snrghnm halapense
Setaria . speeias
Digtichlis epicavs
”ﬁgrnpyann elongatum
‘Helilotus spscigﬁ '
Awnragaius sicer
‘Lotus coenieulatus

North Central Valley WA (19C)

4

-Hut&rgxaan

“Sprangletop

Swamp timothy'
‘Prickle grass
‘Smartveads
Redaten:

Joing.grass .

Bermude prass

]

Harding prass
Perla grags |
Beed canary grass
Johnaon ‘grass
Bristle grags

_ 5a1kgtaas

Tall uhaatgraas
%usazclovats
Cicer milhvateh

: Bardsfous tra£n11

r

i3
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