
United States Department of the Interior 

FlSH AND WILDLIFE SER VICE 
San Francisco Bay-Delta Fish & Wildlife Office 

650 Capitol Mall, Suite 8-300 
Sacramento, California 95814-4700 

In Reply Refer To: 
FWS/LR8/ [R.08/IR I 0 

By Electronic Mail 

Holly Geneva Stout, Esq. 
California Water Commission 
P.O. Box 942836 
Sacramento, CA 94236-0001 
cwc@water.ca.gov 

Subject: United States Fish and Wildlife Service 
Submission of Comments for the November 16, 2022, Resolution ofNecessity Hearing 
Californ ia Water Commission 

APNs 033-190-036 and 033-1 90-038- DWR Parcel No. YBSH-149 

Running W Land LLC 
Pope Conservation Bank - FWS T hird Party Beneficiary Interest - 391.31 acres 

Dear Ms. Stout: 

As provided in the October 25 2022, Notice of the Resolution ofNecessity hearing, the United States Fish 
and Wildlife Service ("FWS" or "Service") submits these written comments for consideration by the 
California Water Commission ("Commission") and inclusion in the record for this proceeding concerning 
the above-referenced parcel in which the United States holds an interest. 

Procedural Background 

FWS Refuge and Refuge Real ty staff began receiving letters in late 202 1, concerning Refuge easement 
parcels that were included in the California Department of Water Resource's (DWR) Batch A Resolution 
ofNecessity hearing process. In connection with the Pope Ranch parcel, FWS received no direct notice 
from DWR, nor were we notified by the Wildlife Heritage Foundation or by Running W Land LLC. The 
July 20, 2022, letter, from DWR Right-of-Way Agent Nathan Myrhe informed the W ildlife Heritage 
Foundation that DWR intended to acquire a flowage easement on this conservation easement parcel. We 
note that FWS submitted a letter to Catherine McCalvin ofDWR dated July 7, 2022, setting forth the 
federal interest in this parcel. We request that this referenced letter, and the Service' s February 14, 2022, 
letter, to Ms. McCalvin, be included in the record of this proceeding. DWR responded to the Service's 
Febmary letter on April 6, 2022. 
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DWR submitted written notice of the informational hearing for this parcel to Running W Land LLC on 
September 26, 2022, but notice was not provided to the Service. DWR noticed this matter for the 
Resolution of Necessity hearing on October 25, 2022. As required within 15 days of the date ofthe 
November 16, 2022 Notice of Hearing, FWS submitted its written request to be heard regarding this 
Parcel. 

Federal Interest in DWR Parcel No. YBSH-149 

Be advised that the United States, through the Service, holds a third-party beneficiary interest in the 
subject parcel. This property was the subject of the First Amended Pope Ranch Conservation Bank 
Agreement, entered July 19, 2002, between Wildlands, Inc (property owner), the State of California 
Department ofFish and Game and the Service to establish the terms and conditions for a Conservation 
Bank to be located on certain real property known as the Pope Ranch Conservation Bank. The Banlc 
comprises approximately 391 acres and was intended to provide for the pennanent protection ofpotential 
giant garter snake (Thamnophis gigas) (GGS) habitat, including open water, perennial and seasonal marsh 
and upland habitat, subject only to the impacts that may occur as a result of flood control management 
pursuant to California Water Code Section 8631 or the encroachment permit issued by the Reclamation 
Board. The GGS is federally listed as threatened under the Endangered Species Act. The property was 
established as a Conservation Bank to provide for mitigation for impacts to GGS habitat. Third party 
purchasers seeking to mitigate impacts of other projects to GGS purchased credits in the Pope Ranch 
Conservation Bank in order to preserve in perpetuity off-site habitat for the GGS at Pope Ranch. 

The habitat is preserved in perpetuity under the terms of a Conservation Easement granted by Wildlands, 
Inc. to the Wildlife Heritage Foundation and recorded in 2005. Enclosed herein as Exhibit A is the 
Easement by which Wildlands, Inc. granted to the Wildlife Heritage Foundation by Grant of Easement a 
perpetual conservation easement over a total of approximately 391 acres for the purpose of retaining the 
property "forever in a natural condition and to prevent any use of the Property that will significantly 
impair or interfere with the conservation values of the Property." 

Notably, the easement in Paragraph 15 specifically provides that the Grantor "shall not grant any 
additional easements, rights-of-way, or other interests in the Property, other than a fee or leasehold 
interest, ... or grant or otherwise transfer to any other person or entity or to other lands or otherwise 
abandon or relinquish any waters associated with the Property without the prior written authorization of 
Grantee, the Service and CDFG. Such authorization will be given unless the Service and CDFG 
determine that the proposed interest or transfer will interfere with the use of the Property as habitat." 
Paragraph 3 of the Easement prohibits any activity or use of the Property inconsistent with the 
conservation purposes of the Easement. The Easement further recognizes the FWS as a third-party 
beneficiary with the right of access to the Easement Property and the right to enforce all ofthe provisions 
of the Easement. Accordingly, the Grantor cannot grant a further easement to DWR without the consent 
oftheFWS. 

Existing Purpose of Conservation Easement on Running W Land LLC Parcel 

The Conservation Easement was granted to protect wildlife and native habitat values in perpetuity and to 
fulfill the purposes of the Pope Ranch Conservation Bank Agreement, which provided for the creation of 
the conservation bank on the property to provide protection in perpetuity for the GGS and its habitat. 
Wetlands on this property are sinuous open water cham1els and perennial and seasonal marshes 
configured to provide foraging areas for GGS while the upland areas of the bank provide basking and 
winter refugia for GGS and nesting cover for upland game birds and wate1fowl. GGS forage for prey by 
swimming along the line where emergent aquatic vegetation meets open water (the edge) and the bank is 
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managed to maintain this "edge" habitat and to create conditions that promote freshwater wetland habitat 
food webs and the production of GGS prey. Water levels in the wetland areas are seasonally manipulated 
to promote vegetation species consistent with the habitat management goals and discourage growth of 
invasive species incompatible with the goals. 

DWR's Proposed Flowage Easement 

Under DWR's proposed flowage easement, the landowner would grant a perpetual right-of-way and 
easement in the real property, for the purposes of seasonal floodplain fisheries rearing habitat and fish 
passage in the Yolo Bypass. In addition, the proposed flowage easement would provide the Grantee 
(DWR) the right for the flowage of water over and upon the Property as may be required for the present 
andfuture permitted construction and operation offish passage ru1d floodplain restoration projects. It is 
not clear if the easement would allow alteration to riparian habitat. The proposed flowage easement 
would also include the right to flow water and materials and by said flow erode; or place or deposit ea1th, 
debris, sediment, or other material. 

Standard for Resolntion of Necessity 

The lands covered by this Conservation Easement are already appropriated for a public use. As such, the 
Commission must follow certain procedures to make determinations as to whether the proposed new use 
is either compatible with or more necessary than the existing use. 

California Code of Civil Procedure (CCP) 1240.510 requires that the proposed use will not unreasonably 
interfere with or impair the continuance of the public use as it then exists or may reasonably be expected 
to exist in the future. As noted, this easement was acquired for the purpose of GGS habitat protection and 
management. 

Under CCP 1240.610, the Commission would need to find that use for which the property is sought to be 
taken is a more necessary public use than the use for which the property is appropriated. 

This Conservation Easement was acquired in order to preserve in perpetuity habitat for GGS; it was used 
as a conservation bank to mitigate for the impacts of development on other areas of habitat. Increased 
flooding has the potential to interfere with ba11k management activities that employ seasonal water 
manipulation to maintain GGS habitat and potentially disturb GGS wintering in burrows on the bank, 
decrease landowner access, and increase infrastructure maintenance costs, all ofwhich could be 
impediments to future ma11agement of the property as GGS habitat. In order to facilitate this Project, we 
would like to engage with DWR, tlte landowner, and the easement holder on this matter. 

Conclusion 

As stated in the Conservation Easement, the landowner cannot grant an additional easement without the 
prior written authorization of the Fish and Wildlife Service, which, in determining whether to grant such 
authorization, will be looking at whether the proposed interest interferes with the use of the Easement 
lands as habitat for the GGS. To tltat end, we request DWR continue to work witlt FWS a11d the 
landowner and easement holder to implement reasonable measures to help ensure this property continues 
to provide the GGS benefits for which it was acquired, regardless of a Resolution ofNecessity 
determination for the property. As DWR moves forward, it needs to take appropriate steps to ensure that 
the Project will not lll11'easonably interfere with or impair the vital public use to provide suitable habitat 
for GGS and to mitigate for oilier project effects, which was the purpose for which this easement was 
acquired. We look forward to cooperating with DWR and the landowners on the Project, while ensming 
tlte Conservation Easement parcel continues to provide benefits for GGS in perpetuity. 
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Sincerely, 

DONALD 
RATCLIFF· 

Field Supervisor 
United States Fish and Wildlife Service 
San Francisco Bay-Delta Fish and Wildlife 
Office 
650 Capitol Mall, Suite 8-300 
Sacramento, CA 95814-4700 

Enclosure 

cc: Catherine McCalvin, DWR 
Elizabeth Vasquez, DWR 
Rachel Taylor, DWR 
Mario Manzo, BOR 
Darla Guenzler, Wildlife Heritage Foundation 
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EXHIBIT A 




























