s,
FiSII & WILDLIFE
SERVICIE

United States Department of the Interior

FISH AND WILDLIFE SERVICE

2800 Cottage Way, Ste 2606
Sacramento, CA 95825

In Reply Refer To:
FWS/LRS/IRO8/IR10

By Electronic Mail

Holly Geneva Stout, Esq.
California Water Commission
P.O. Box 942836
Sacramento, CA 94236-0001
cwe(@water.ca.gov

Subject: United States Fish and Wildlife Service
Submission of Comments for the November 16, 2022, Resolution of Necessity Hearing
California Water Commission

APNs 033-220-058 and 033-220-261 — DWR Parcel No. YBSH-154
Aroz Revocable Living Trust - FWS Easement # 436C — 70 (+-) acres
Dear Ms. Stout:

As provided in the October 25, 2022, Notice of the Resolution of Necessity hearing, the United States
Fish and Wildlife Service (“FWS” or “Service™) submits these written comments for consideration by the
California Water Commission (“Commission”) and inclusion in the record for this proceeding concerning
the above-referenced easement in which the United States holds an interest.

Federal Interest in DWR Parcel No. YBSH-154

First, the Commission must understand that the conservation easement held here is an interest in lands
held by the United States. As such, absent a waiver of sovereign immunity, a federal interest in real
property cannot be condemned. Uhnited States v. Navajo Nation, 556 U.S. 287, 289 (2009). (“A waiver of
the Federal Government’s sovereign immunity must be unequivocally expressed in statutory text, and will
not be implied. Moreover, a waiver of the Government’s sovereign immunity will be strictly construed,
in terms of its scope, in favor of the sovereign.”); Minnesota v. United States, 305 U.S. 382, 386-87
(1939), superseded on other grounds by statute as stated in Morda v. Klein, 865 F.2d 782, 783 (6th Cir.
1989); Utah Power & Light Co. v. United States, 243 U.S. 389, 405 (1917). The sole extant statutory
exception to this federal preemption relating to condemning real property owned by the United States is
under the Quiet Title Act (“QTA™), 28 U.S.C. § 2410(a), and this is a limited waiver of sovereign
immunity. /d. (the United States “may be made a party” in a case “to condemn . . . real or personal
property on which the United States has or claims a mortgage or other lien.”); Block v. North Dakota, 461
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U.S. 273, 286 (1983) (“Congress intended the QTA to provide the exclusive means by which adverse
claimants could challenge the United States' title to real property.”). Moreover, this waiver as related to a
mortgage or lien is narrowly construed. See, e.g., Hussain v. Boston Old Colony Ins. Co., 311 F.3d 623,

© 629 (5th Cir. 2002) (Section 2410 “was specifically passed to waive the soveréign immunity of the United
States so that private parties could get the government into court when necessary to quiet title or resolve
priority of liens or mortgages™); Village of Wheeling v. Fragassi, No. 09 C 3124, 2010 WL 3087462, at
#4 (N.D. Til. Aug. 2, 2010) (lease not a mortgage or lien under § 2410); Ansonia Nat'l Bank v. United
States, 147 F. Supp. 864, 865 (D. Conn. 1956) (easement not a “lien” under § 2410).

Likewise, the doctrine of prior public use ensures that the United States’ interest, absent a contrary
statutory provision enacted by Congress, triumphs over a state or local government’s effort to condemn
federal lands or real property interests. The doctrine is designed to prevent courts from becoming
embroiled in competing claims by governmental entities to the same property. See United States v.
Acquisition of 0.3114 Cuerdas of Condemnation Land More or Less, Located on Calle, 753 F. Supp. 50,
54 (D.P.R. 1990) (“Without the prior use doctrine, there could be a free for all of battling entities all
equipped with eminent domain power, passing title back and forth.”). Simply stated, even ignoring that
the public interest of the United States may be supreme, our prior public interest reflected in the United
States’ ownership of the property suffices to block any condemnation by state or local governments.

Procedural Background

Our Realty Section, Refuge Staff, and the Department of Water Resources (“DWR”) participated in a
meeting concerning this Project and exchanged a few communications in February-April of 2021. FWS
heard nothing further until our Realty Section began receiving letters in late 2021, concerning easement
parcels that were included in DWR’s Batch A Resolution of Necessity hearing process. In connection
with this particular parcel, our Realty Section first received a letter dated July 14, 2022, from DWR
Right-of-Way Agent Fahmi H. Kassis, indicating that DWR intended to-acquire a flowage casement on
this conservation easement parcel. The FWS had submitted a letter to Catherine McCalvin of DWR dated
July 7, 2022, setting forth the federal interest in this conservation easement. We request that this
referenced letter and the Service’s February 14, 2022, letter to Ms. McCalvin be included in the record of
this proceeding. DWR responded to the Service’s February letter on April 6, 2022.

DWR submitted written notice of the informational hearing for this parcel on September 26, 2022, to
which the Service submitted its notice of intent {o be heard at that hearing on October 7, 2022. DWR
noticed this matter for the Resolution of Necessity (“RON™) hearing on October 25, 2022, As required
within 15 days of the date of the Notice of Hearing, FWS submitted its written request to be heard
regarding this Parcel.

Hall-Mark Services, Inc. Easement

Enclosed herein as Exhibit A is the Easement by which Hall-Mark Services, Inc., a California
corporation, granted to the United States by Grant of Easement a perpetual conservation easement over a
total of approximately 68.79 acres under authority of the Migratory Bird Conservation Act of February
18, 1929-(16 U.S.C. 715, et seq. as amended), which authorizes the Secretary of the Interior to acquire
certain lands or interests therein for waterfow! habitat. The purpose of this easement is to maintain
habitat for waterfowl. The United States expended seventy-five thousand and seven hundred dollars

($ 75,700.00) for the easement, which is a component part of the National Wildlife Refuge System and
subject to pertinent National Wildlife Refuge system laws and regulations. The parcel is now in
ownership to the Aroz Revocable Living Trust.

Notably, the easement in Paragraph 6 specifically provides that the Grantor “shall not grant any additional
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easements, rights-of-way, or other interests in the Easement Lands, other than a fee or leasehold interest,
or grant or otherwise transfer to any other person or entity or to other lands or otherwise abandon or
relinquish any Easement Waters without the prior written authorization of Grantee given through the U.S.
Fish and Wildlife Service. Such authorization will be given unless the Secretary or his designated
representative determines that the proposed interest or transfer will interfere with the use of the Easement
Lands as waterfow] habitat suitable for migratory birds or interfere with the availability of Easement
Waters for the Easement Lands.” Paragraph 3 of the Easement prohibits the Grantor from altering the
existing topography, or from otherwise altering or using or permitting the use by third parties of the
Easement Lands for any purpose without the prior written authorization of the Service. Such
authorization will only be given if the Secretary of the Interior or her designated representative
determines that the proposed activity will not change the character of the Easement Lands or adversely
affect the use of the Easement Lands as waterfowl habitat suitable for migratory birds.

Similarly, 50 CFR 25.44 requires permits for use of easement areas administered by us where proposed
activities may affect the property interest acquired by the United States. This includes instances where

the third applicant is a governmental entity which has acquired a partial interest in the servient estate by
subsequent condemnation. Regulations regarding rights-of-way in easement areas are found in 50 CFR
part 29.21.

As required by the National Wildlife Refuge System Improvement Act of 1997, before authorizing a use
that affects our easement interest, the Service must first make a compatibility determination (16 U.S.C.
§668dd(d)(3)(A)(i)). A compatibility determination is a written determination signed and dated by the
Refuge Manager and Regional Chief, signifying that a proposed or existing use of a national wildlife
refuge is a compatible use or is not a compatible use, Compatible use means a proposed or existing
wildlife-dependent recreational use or any other use of a national wildlife refuge that, based on sound
professional judgment, will not materially interfere with or detract from the fulfillment of the National
Wildlife Refuge System mission or the purpose(s) of the national wildlife refuge (50 CFR 25.12(a)). In
making the determination, the Refuge Manager must consider not only the direct impacts of a use but also
the indirect impacts associated with the use and the cumulative impacts of the use when conducted in
conjunction with other existing or planned uses of the refuge, and uses of adjacent lands or waters that
may exacerbate the effects of a refuge use (603 FW 2.11B(3)). This federal compatibility determination
is markedly different from the representations DWR has made that operation of the proposed Project is
compatible with the existing conservation easements.

As stated in the USFWS easement, the landowner cannot grant an additional easement without the prior
written authorization of the Fish and Wildlife Service. In order to facilitate this Project, we are reviewing
hydrologic data provided by DWR, engaging with the landowner, and will work with DWR and the
landowner to resolve identified issues. Upon receipt of an application, the Service will then engage in a
compatibility determination for the Project, as required under federal refuge law and regulation. Note that
the Service cannot make a compatibility determination on future permitted construction and operation of
the fish passage and floodplain restoration projects amounting to a change in the Project not analyzed
previously. Should they arise, any future changes to the Project would require additional environmental
analyses. Such future projects would also require a federal compatibility determination, but this cannot
occur until these projects have been sufficiently analyzed in future environmental analyses, which would
allow us to ensure proposed future modifications do not impact our interest in the property.

Existing Purpose of USFWS Easement on Aroz Revocable Living Trust Parcel
The USFWS Easement was purchased to protect wetlands and easement waters in perpetuity for

waterfow! and other migratory birds. Wetlands on this property are considered managed freshwater
wetlands and consist of a complex of shallow wetland impoundments contained by levees that are




delivered water through managed irrigation infrastructure. Landowners actively manage the water levels
of these wetlands using water control structures to promote beneficial wetland vegetation and provide
foraging habitat for wintering and migrating waterfowl. Although water depth varies with wetland
topography, landowners typically manage for an average depth of 8-10 inches that provides optimal
foraging habitat for most waterfow! and a great diversity of migratory waterbirds.

DWR’s Proposed Flowage Easement

Under DWR’s proposed flowage easement, the landowner would grant a perpetual right-of-way and
easement in the real property, for the purposes of seasonal floodplain fisheries rearing habitat and fish
passage in the Yolo Bypass. In addition, the proposed flowage easement would provide the Grantee
(DWR) the right for the flowage of water over and upon the Property as may be required for the present
and future permitted construction and operation of fish passage and floodplain restoration projects. It is
not clear if the easement would allow alteration to riparian habitat. The proposed flowage easement
would also include the right to flow water and materials and by said flow erode; or place or depesit earth,
debris, sediment, or other material. As noted above, the present easement prohibits such uses.

Anticipated Project Impacts from DWR data

According to DWR analysis, the Big Notch Project would flood the Aroz Parcel 933-220-058 an average
of 7.4 additional days above 6” within the November 1 through February 28 hunt period. The number of
additional days the parcel would flood above 6” during the hunt period would range from 0 to 24 days.
These days represent flood levels that could potentially impact waterfow] use and hunting quality. The
parcel would flood an average of 7.6 additional days above 12” during the hunt period, with a range from
() to 23 additional days flooded above 12”. These days represent flood levels that could potentially impact
landowner access in addition to waterfow! use and hunting quality. The parcel would flood an average of
5.8 additional days above 18” during the hunt period, with a range from 0 to 20 additional days flooded
above 18”. These days represent flood levels that could petentially impact wetland infrastructure (levees,
water control structures) in addition to access, waterfowl use and hunting quality.

According to DWR analysis, the Big Notch Project would flood the Aroz Parcel 033-220-261 an average
of 5.0 additional days above 6” within the November 1 through February 28 hunt period. The number of
additional days the parcel would flood above 6” during the hunt period would range from 0 to 18 days.
These days represent flood levels that could potentially impact waterfow! use and hunting quality. The
parcel would flood an average of 2.2 additional days above 12 during the hunt period, with a range from
0 to 8 additional days flooded above 12”. These days represent flood levels that ceuld potentially impact
landowner access in addition to waterfowl use and hunting quality. The parcel would flood an average of
0.3 additional days above 18” during the hunt period, with a range from 0 to 2 additional days flooded
above 18”. These days represent flood levels that could potentially impact wetland infrastructure (levees,
water control structures) in addition to aceess, waterfowl use and hunting quality. ‘

Standard for Resolution of Necessity

The lands covered by this United States easement are already appropriated for a public use. As such, the
Commission must follow certain procedures to make determinations as to whether the proposed new use
is either compatible with or more necessary than the existing use.

California Code of Civil Procedure (“CCP”) 1240.510 requires that the proposed use will not
unreasonably interfere with or impair the continuance of the public use as it then exists or may reasonably
be expected to exist in the future. As noted, this easement was acquired for the purpose of waterfowl
habitat suitable for migratory birds.




Under CCP 1240.610, the Commission would need to find that use for which the property is sought to be
taken is a more necessary public use than the use for which the property is appropriated.

Increased flooding over 6” in depth on these wetlands would likely have a negative impact on migratory
bird foraging habitat, potentially impacting waterfowl use and ultimately hunting quality. Increased
flooding over 12” would further decrease migratory bird foraging habitat and would also impact
tandowner access by potentially flooding roads/ levees/hunting blinds and making it unsafe for hunters to
wade the wetlands. Finally, increased flooding over 18” would not only impact migratory bird habitat
and landowner access, but significantly overtop roads, levees and water control structures potentially
causing costly damage to wetland infrastructure. The FWS purchased a conservation easement on this
property with the understanding that landowners would continue to optimally manage their lands for
migratory birds as long as they had the incentive to hunt and enjoy passive recreation on their properties.
Increased flooding has the potential to decrease hunting quality, decrease landowner access, and increase
infrastructure maintenance costs, all of which could be impediments to future management of the property
as migratory bird habitat.

The April 6, 2022, letter from DWR states without explanation that operation of the Project is compatible
with the existing conservation easements and will not unreasonably interfere with or impair the
continuance of the Service’s public use as it exists or may reasonably be expected to exist in the future.
Citing to the Easement for the ‘Upper Swanton[sic]’ property, the DWR letter further indicates the
Service’s conservation easements specify that the “properties are subject to a nonexclusive right to flood
the properties between October 15 and March 1, as an existing use.| footnote omitted]. Therefore, DWR
does not anticipate the need to modify the existing Service conservation easements.”

The Aroz Parcel easement provides in Paragraph 5 that “{hJowever, in any year that Grantors do not flood
the Easement Lands in the customary manner to their historical hunting season level, Grantee shall have,
at its sole discretion, the nonexclusive right and option, but not the obligation, to flood the Easement
Lands from October 15th through March first of the following year.” However, flooding by the United
States in the “customary manner to their historical hunting season level” would be for the purpose of
maintaining habitat for waterfowl, which is not the same as the prospective flooding under the proposed
project to the Ievels shown in modeling, which in certain cases exceed the historic levels that were the
limit of flooding in the Aroz Parcel easement (Paragraph 2).

Conclusion

The Fish and Wildlife Service has initiated contact with several easement landowners to determine if
reasonable measures can be implemented to ensure landowners have access to the property and to identify
other reasonable improvements, such as modifications of levees and water control structures, to ensure
these properties can continue to be managed and used as private wetlands. We have not yet had
discussions with the landowners of this parcel.

As stated in the USFWS Easement, the landowner cannot grant an additional easement without the prior
written authorization of the Fish and Wildlife Service, which, in determining whether to grant such
authorization, will be looking at whether the proposed interest interferes with the use of the Easement
lands as waterfowl habitat suitable for migratory birds. To that end, we request DWR continue to work
with FWS and the landowners to implement reasonable measures to help ensure this property continues to
provide the migratory bird benefits for which it was acquired, regardless of a Resolution of Necessity
determination for the property. As DWR moves forward, it needs to take appropriate steps to ensure that




the Project will not unreasonably interfere with or impair the vital public use to provide suitable habitat
for migratory waterfowl. We look forward to cooperating with DWR and the landowners on the Project,
while ensuring the US easement parcel continues to provide benefits for migratory waterfowl.

Sincerely,

) Digitally signed by CURTIS
CURTIS MCCASLAND'* mccasLaND

. Date: 2022.11.03 12:40:43 -07'00'

Curtis McCasland

Assistant Regional Director, Refuges Program
United States Fish and Wildlife Service
California Great Basin Region

2800 Cottage Way, Suite W-2606
Sacramento, CA 95825 ’

Enclosure

ce: Catherine McCalvin, DWR
Elizabeth Vasquez, DWR
Rachel Taylor, DWR
Mario Manzo, BOR
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RECORDING REQUESTED BY AND WHEN RECORDED
MAIL, TO: U.S. Fish and Wildlife Service

Sacramento Reakty Field Office

2800 Cottage Way, W 2610 (kb)

Sacramento, Califomia 95825

UNITED STATES DEPARTMENT OF THE INTERIOR
U.S. FISH AND WILDLIFE SERVICE

GRANT OF EASEMENT

GRANT OF DASEMENT, mads between Hall-Mark Services, Inc., » California
Corporation, hereinafter referved 1o as Grastor, and the UNITED STATES OF AMERICA and

its assigns, hereinafter referced to us Grantes,

WHEREAS the Migratory Bird Conservation Act of February 18, 1929, (16 U.5.C. TAS
£ seq), a8 smended, end since August 1, 1958, authacizes the Secretary of the Interior to acquire
certain lands or interests therein for waterfow! habitay;

AND ALSO WHEREAS, the easement intercst rights in the following described lands are
being cquired for administration by the Sscietary of the Interior: {Secretary) through the Ynited
States Pish and Wildlife Service, amd the use, occupation and operation of the reservations
retained herein shall be subordinate to and subject to such rules and raguintions as may be
prescribed by the Secretary governing the use, atcupstion, protection and administration of units
of the National Wildlife Refige System under and in complisnce with provisions. of Section 6 of
the Migratory Bird Conservation Act of February 18, 1929 (45 Stat, 1222), as amtended by
Seotion 301 of the Refuge Revenue Sharing Act of June 15, 1935, (49 Stat, 381).

NOW THEREFORE, For and in consideration of Seventy-five Thousand Seven Hundred
ANE 00/100 DOLLARS ($75,700.00), the Grantor hereby grants to the UNITED STATES OF
AMERICA, Granteg, & porpetual conservation easerient for the maintenance and use of the land
and waters dcsmbed betow (hereinufier referved to as “Easement Lands” and “Easement Waters")
for the managewment of migritosy birds on the tetms and conditiony stated hersin, Thereis
inclided in this Grant of Essement a right of aceess by designated reprosematives of the 4.5, Fish
and Wildlife Service over any and all Essement Landz and those lands deseibed as excluded from
the Easement Lands described below, as reasonably necessary for the Hmited purposes of entering
the Easement Lands to verify complianie by the Graxtor with the tesma and conditions of this
casement and exercising Grantee's rights under this Grant of Easement. Seid lands contains 68,79
acres, more or less, all being located in Yolo County, State of California, and being a part of the

land described as follows:

North Central Valley WMA (436C) Pagau 1 of 10
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TRACT {436C):
Located in Township 6 North, Range 3 East, Mount Disblo Meridian

Paccel One: The North 30 acres of the Northeast quarter of the Southeast quarter of
Section 9, Township 6 North, Range 3 East, MDB&M.

EXCEPTING THEREFROM all oil, gas, and other hydrocarbons in and undes the
above described property 45 excepted in the Deed executed by Fridolf Anderson,
recorded April 20, 1959 in Book 571 of Official Records, at page 168, Yolo
County Records.  APN: 033.220.58-1

Parcel Two: The Northwest quarter of the Southeast quarter of Section 9, Township 6
North, Range 3 Esst, MDB&M., according Lo the olficial plat tersof,

Bxoepting: Therefrom sl oll, gas and other hydrocurbons, in and under the sbove described
propenty, as sxcepted in tha Dreeds executed by Yridolf Anderson, recorded April 20, 1959
in Book 571 of Official Revords at page 170

Also Excepting Therefrom, a 1.21 acre exclusion, more or less, described as follows:

416Cz-1):
Located in Township 6, North, Range 3 East, Mount Diablo Meridian:
A portion of said land describes : - follows:

Bepinning ul-a pfoperty somer on the worth-south centerling of Section 9, Township 6
North, Ringe 3 East maiked hy #:2" ron pipe, from which the north 14 comer of said
Section 8 bears North 00°4230° East, 2653.33 feet,

Thence, South 89°30'31" East, 201.37 feet, to & point from which a 2" iron pipe shown on
an unrecorded survey performed by Raymond Dowelt, 1.8, 3932 in July 2001, bears
South 89°30'31" East, 1118.30 feet, thence, South 14725'43" West, 3.08 feet, to a 3 1/4"
U.S. Fish and Wildlife Service alumimsm cap marked *250, 2002" on a #5 rebar, thence,
sontinuing South 14°25'43" West, 150.14 Teet, 10 '3 14" U §. Fish and Wildlife Seivice
alusmitom: eap marked *251, 2002" on & #8 rebar, thence, South 23 °2739" West, 68.87
feet, to a puini, thiencs, Soiith 32‘59‘]9“ Wesl, 78.63 fesl, toa poiny, theice, South
29°0727" West, 64,10 fett, 10 u point, thence, South 07°57'45" West, 57.01 feel, to n )
14" U.S. Fish and Wildlifc Service aluminuem cap marked *252, 2002" on a #5 rebar,
thence, North 83°41'45" West, 40.34 feet, to a 31 1/4" U3 8. Fish and Wildlife Service
aluminum cap marked “253, 2002" on a #5 rebar, thence, continuing North 83°41'45"
West, 18.49 feet, to 8 point on the north-south centerline of said Section 9, from which a
#3 rebar bears South 007 41'10" Wast, 940 51 feet, thence, along vaid north-sonth

North Central Valley WMA (436C) Page & or 10
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centerline, North 00°41'L0" East, 385.27 feet, to the point of beginuing, contaling 1.21
ACTES, more or less.

The above described excluded tract of land is delincated on a map tracing deaignated Hall-
Mark (436Cz2-1), bearing the date of November 15, 2002, of record in the files of the
Department of the Interior, A print from that map tracing is attached heteto as Exhibit
2,

1. There are excepted and reserved from this Grant of Ensement sii minerals, including
gas, oil, and other hydracashon subsiances, underiying the Baserant Lands, snd this Grant of
Basernent Is subjoct to all existing essements and rightsof-way of ecord hieli by thind: pames, and
to all outstanding mineral rights, including all oil and gas leases of record, held by third parties.

2. The Easement Waters consist of (i} any riparian water rights appurtenant to the
Easement Lands, (i) any appropriative water righis to the extert those rights are appurtensnt to
the Easement Lands, (jit) any waters, the rights to which are secured under contract between the
Grantor and any irrigation ot water district, to the extent such waters are customarily applied to
the Easement Lands, and (iv) any water from wells that are in existence or may be canstructed in
the future on the Easement Lands or on those lands described as excepted from the Easement
Lands in the legal description and that ate capable of being uaed by the Grantor io maintain the
Easement Lands in a flooded condition, The Basemunt Waters ace imited o' the wmaunt 6§
Grantor's water reagonably required to maintain the Easement Lands in ¢ flooded condition o the
elevation not 1o exceed the historical fall and winter seasonal level. Any survey undertaken in
connection with the determination of flood elevation levels and measuremnent locations shall be at
the option and expense of the United States.

3. (a) Grantors shall not (i) alter the existing topu'graphy of or cultivate agricultural crops
on the Exisement Lands, (i) otherwise.alter or ise or permit the-use by third parties of the
Easerent Lands for any purpese, ingluding the explaration or development oFaiiy reserved
minerals, or (iif} place any structures on the Basement Lands ather than hinting blinds without the

price writien authorization of Grantse given through the Bish and Wildiifs Servicé.  Such
authorization will anly be given if the Secretery or bis designated representative determines that

the praposed activity will not-change the chatacter of the Fasertient Lands or adversely affect the
use of the Easement Lands as waterfowl habitay suitable for migratory birds.

(b) Gran, ors and Grantee agree that the exploration, development, and production of
reserved oil and gas deposits by Grantors or autharized third parties shall be considered
cotmpatible with maintanance and uss of the Easement Lands and Waters for the mtariagement of
migratory birds and shall be authorized by the Fish and Wildlife Service proviged (il
explotation and development operations and, in particulat, all- diilling and wark aver agtivities, are
conducteit after June et and prior to Se_ptam};-er Lst of pach year gud (ify Grantee, thiough the
Fish and Wildlife Service shall have the right to apgrove the loeations and methods of all
proposed exploration, duvelopment and produstion operatinns {0 insure fush operations are
carried out in o afanner Wadls compatible with protection of Grantee's edsemant interest.

North Cennal VaLey WMA (4360) Fage 3 of 10
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4, The provisions of Paragraph 3 haneof shall not prohibit hunting or cperation of 8
hunting club on the Exsement Lands and wch use shall be doemed to be consitent with.
muintenance of the Essteieit Lunds as waterfow] balitat 90 long as sich use ia in ascordance :
with all spphicable siste and federal fawi. and regrititions regulating tunting on privately owned ;
Iands. Tn this connection, Grusities may take such actions as they may deom appropriste to
mmmmaw«mwmmmmmmwmmm
club on the Ensénent Lands, including building or relocating blinds, excavating channels 1o blinds,
irrigating vegetstion; fertiliving, planting native trecs and vittland. vegetation, provided that sich
thWmMmﬂmFmbuﬂWﬂdbﬁS&m&Md&wmﬂWM
ion described in Exiibit 1 atisched to and incorporated herein by reference, removing
ueasmdvmemﬁbmoﬂwmmeymmchmtheopmmhmdimerferovﬁththemof
the Easernent Lands as waterfow] habitat, and removing brush to the extent it encroaches on dikes
andd imipedes access thereto for hunting and maintenance purposes.

5. Grantors are not obligated to take any action or to incur any expense related ta the |
maintenance or restoration of the Easement Lands a3 waterfowl habitat, Nor are Grantors
obligaie to apply water to the Easement Lands or to maintain, repair, or construct any water
distribution facilities to serve the Easement Lands. However, in any year that Grantors do not
flood the Easement Lands in the custonary manner to their historical hunting season level,
Grantes shall have, st its sole discretion, the nonexclusive right and option, but not the obligation, !
to flood the Easement Lands from October 15th through March first of the following year. In this !
connection, Grantee shall have, at its sole discretion, the right and option, but not the obligation, 1‘
to use any and all of the Easemont Waters that Grantee deems suitable for waterfowl habitat :
purposes and to place on the Easement Lands and convey through Grantors' water distribution
facilities any other waters Granlet may acquire or have available to it. In connectian with any
flooding done by Grantee pursusat to this- puragraph, (i) Grantee shall have the right 10 make full
use of Grantors' water distribution facilities, including both existing facilities and any facilities ;
constructed in the future and-including all water wells and pumps, to the extent those facilities are |
capable of serving the Easement Lanuds, on the condition that Grantes shall pay the expenses of |
operating Grantors' pumps, exclusive of maintenance costs, during any period of such use by
Grantee, and (il) Grantors shall pay any taxes, assessments, ar other charges, excluding actual
water costs, dus 10 any water or irrigation district on account of the use by Grantee of Easement
Water supplied by such district.

6. Grantor shall not grant any additional ensements, rights-of-way, or other interests in
the Basement Lands, other than a fee or leaschold interest, or grant or otherwise transfer to any
other person ot entity or 10 other lands or otherwise abandon or relinquish any Easement Wiiters
without the prior written guthorization of Grantee given through the U8, Fish and Wildlife
Servioe. Such authorization vall be given unless the Secretary or his designaied representative
determines that the proposed interest or tranafer will interfere with the use of the Easement Lands
as waterfowl habitat suitable for migratory birds or intecfere with the svailability of Easement
Waters for the Easement Lands. This paragraph shall not prohibit the transfer of a fee title or
leasehold intereat in the Easement Lands thai 13 subject to the terms of this Grant of Easement

North Central valley WMA {426C) Page 4 ot 10
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T. Upon scceptance of this Grant, the-casemiont interest scquived by the United States
shall become &' componcot pait of the National Wildlife Refige Systenir and shall be-mibject to
thope laws and regulations pestaiing to the National Wildlife Refiige System that sve spplicable
10 the: tasernent inferests being ascquired: V‘;ahﬁmnfammﬁmmrhmmdmhﬁm
subject the viokator 10 ¢ivil and/or crimina) penalties. ummmmmmmm
Mdmmmmmmmmmmwmmum&mwmmw
Eastineat are 00t spplicable. ‘For éxample, regulations controlling hantieg aid fishing or any
public wee are not upplimbie sive these: rightu hiave nak bcsn conveyed.

8. Tmermtofmmmilbeimimgmn.mdmlmmwmbumm,uu
Grantor, ks successors and assigns and Grantee and its ssigns.

9. THIS GRANT OF EASEMENT 1S MADE SUBJECT TO existing rights of way, of
revord or inuss, for roads, pipelines, ditches, cam!s, condults, telephons and alecirical
transmission lines, on, over and across suid premiges;

10. ALSOQ SUBJECT TO alt wvenmts. tuma and conditions, restrictions, drainage
vights; agreements sud permits of recorid or in use; and all cutstanding winersd rights, including oil
and gas leases of record, exéapiions and reservations of record as of the date of recording herein.

1. This Grant of Easement impases rio other etxﬁg;f(om or restriotions on the Granxor
and neither they noe-their mmas.wrs. fior any other person or entity claiming under them, shall be
in any way restricted from uslng all of the subject lands in the customary manner except a3
provided hersin.

12. THIS GRANT is made in compliance with Yolo County Board of Supervisors
Resolution No, 95-185, passed November 21, 1995, and shall not otherwise limit the control and
managesment over resident wildlife specics vested undet law in the California Fish and Game
Coiunission and the Eepartrient of Fish and Game.

ZREOF, the Granlors have hemt;nto set their hand a9 of
;2003 as above written,

WWI'!‘NES
this |  dey of M e

HALL-MARK SERVICES, Inc.,
a California Corporation

/ s
av: Y M / LS.
' s

Gary S. Mdndy

North Central Valley WMA (436C) Page 5 of 10
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: Mmﬂﬂyww

personally knownto me {or proved to me on the basis of

fch 2 person whase name is subscribed to the within instrument and
acknowladgod to me that he exewted the same in his capacity, and that by his signature on the
instrument, the person, or tho entity upon behalf of which the person acted, executed the
instrument.

WITNESS my hand and official seal.

Slgnalune' tp L )E€C
Nntary Public
Rorth Centril Vallay WHMA {436C) Page & of 10
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CERTIFICATE OF ACCEPTANCE
State of Califernia Government Code Section 27281

This ia to gectify that the Hecretary of the Interior, acting by and through
his authorized representative, the Senior Realty Officer, V.§. Fish and Wild-
iife Service, heveby accepts on kehalf of the UNITED STATES OF AMERICA, the
real propurty described in the within Grant of Bdsement and consents of fecor-

dation thersof.

(Mareh o 203

Mate

U.S. FISE AND WILI}!J.I'E SERVICE

Nareh o Semid sl VLT ey WM e s
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EXHIBIT 1

The following list containg most of the plants considered desirable for waterfow] and other
wildife in the North Central Valley Wikilife Manigzment Area. This list is not intended to be all-
inchusive, and other species may be desirable under some circumstances. Plants not ou this list
may not be introduced on the Easement Land without written permission from the Grantee.

Scientific Name
Lemna minor
Polamogeton pectinatus Sego pondweed
Potamogeton species Other pondweeds
Zannichellia patustrs Homed pundweed
Najus guadalupensis Southern naind
Chara species Muskgrass

At .
Scirpus acutus Hardstem bulrush(tule)
Scirpus robustus Alkali bulrush
Scirpus fluviatilis River bulrush
Carex species Sedges
Heleocharis palustis Spike rush
Cyperus species Flat sedges (nutgrass)
Echinodorus berieroi Burhead
Sagitiaria latifolin ‘Wapato, duck potato
Sagittaria speties Arrowhead
Typha species Cattaily

Moist soil-
Echinochlon crusgalhi Watergrass
Leptochloa fascicularis Sprangletop
Heleochloa schoenoides Swamp timothy
Crypsis niliaca Prickle prass
Polygonum species Smartweeds
Ammannia coccinea Redstem
Paspalum distichum Joim grass
Cynodon dactylon Bermuda grass
Horth Central Valley WNA (436C) Page 8 of 1}
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1

EXHIBIT 1 Contimied:
Uplands;

Phalaris tuberosa var. stenoptera Harding grass
Phalaris tuberasa var, hirighiriis  Pecla grass

Sorghum halepense Johnson grass
Setaria species Bristle grass
Distichlis spicata Saltgrass

Aptopyron slongatum Tall wheatgensy
Melilotus specics Sweetclovers
Astragalus cicer Cicer milkvetch
Lotua comiculatus Birdsfoot trefoil
Salix gooddingii

Salix hindsizna

Populus fremontii Fremont ¢cottonwood
Alnys rhombifolia ‘White alder
Elaeagnus angustifolia Rugssian olive

North Cantral Valley WHMA [4160)
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